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Predismissal  Hearings 

for  School  Employees: 

Developments  since  Loudermill 


by  Cary  M.  Grant 


THE  1985  UNITED  STATES  SUPREME  COURT  deci- 
sion in  Cleveland  Board  of  Education  v.  Loudermill  es- 
tablished that  public  school  employers  may  not  dismiss 
employees  who  possess  property  rights  in  continued  em- 
ployment without  due  process  of  law.1  According  to  the 
Supreme  Court,  due  process  in  this  context  requires  that 
eligible  employees  receive  a  "pretermination  hearing"2 
before  being  deprived  of  their  property  interests — that  is. 
their  jobs.  As  a  result  of  Loudermill,  public  school  em- 
ployers have  had  to  explore  and  develop  proper  proce- 
dures for  such  hearings. 

While  the  Loudermill  Court  provided  guidance  on 
certain  aspects  of  the  pretermination  hearing  requirement, 
it  left  unanswered  questions  on  several  other  aspects. 
Since  then,  lower  courts  have  responded  to  some  of 
Loudermill'!,  open  issues. 

This  article  gives  background  leading  to  Loudermill, 
examines  the  Supreme  Court's  Loudermill  decision,  can- 
vasses lower  court  decisions  rendered  since  Loudermill, 
and  reviews  the  elements  of  an  adequate  predismissal 
hearing. 


Early  Recognition  of  a  Property 
Interest  in  Public  Employment 

In  1972,  more  than  ten  years  before  Loudermill.  the 
Supreme  Court  first  recognized  a  property  interest  in  pub- 
lic employment,  in  two  rulings.  Board  of  Regents  v.  Roth 
and  Peny  v.  Sindermann?  In  Roth,  the  Court  extended  the 
Fourteenth  Amendment's  definition  of  property  beyond 
the  meaning  of  material  assets  by  recognizing  that  some 
public  employees  possess  constitutionally  protected  prop- 
erty rights  in  continued  employment  of  which  their  em- 
ployers cannot  deprive  them  without  due  process  of  law.4 
According  to  Roth,  a  government  employer  creates  such 
property  rights  when  it  conveys  to  employees  by  contract 
or  by  grant  of  tenure  an  expectation  of  continued  employ- 
ment. For  example,  when  a  North  Carolina  public  school 
system,  community  college,  or  university  hires  a  person 
under  an  express  oral  or  written  employment  contract  that 
specifies  a  definite  term,  that  employee  gains  a  constitu- 
tionally protected  property  right  to  continue  in  his  or  her 
employment  for  the  duration  of  that  term.  In  a  public 
school  system,  jobs  in  this  category  can  include  a  variety 
of  occupations,  from  security  guard  to  teacher  assistant  to 


The  author  is  an  Institute  of  Government  faculty  member  who  sped 
i/es  in  puhlic  personnel  law. 

1. 470  U.S.  532  (1985). 

2.  The  1. 1 mile rniil I  Court  used  the  term  pretermination  hearing 

this  article,  pretermination  hemint;  and  pn;ii\nu\\,il  In  mint;  are  used  s\ 
onymously. 


3.  Board  of  Regents  v.  Roth.  408  U.S.  564  im7:):  perry  v.  Sinder- 
mann. ins  U.S.  593  (1972). 

4.  Roth,  470  U.S.  at  576.  "Nor  shall  any  State        deprive  an}  pet 
son  ol  life,  libertj  or  property,  without  due  process  01  law 

amend    XIV,  §  I. 
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school  secretary.5  And,  when  a  North  Carolina  public 
school  system  or  university  grants  an  individual  tenure, 
that  person  possesses  a  similarly  protected  property  right 
to  continue  in  his  or  her  employment  indefinitely.6  In  both 
the  above  situations,  the  government  employer  may  not 
deprive  an  employee  of  his  or  her  property  right — by 
firing,  suspending,  or  demoting  the  employee — without 
due  process.7 

In  Roth,  the  Court  identified  express  contracts  and 
formal  tenure  systems  as  indications  of  employee  prop- 
erty rights.  Do  implied  agreements  and  informal  tenure 
practices  also  establish  an  employee  property  right?  Later 
that  year,  in  Perry  v.  Sindermann,  the  Court  held  that  an 
unwritten  and  mutually  clear  understanding  between  an 
employer  and  an  employee  (i.e..  an  implied  contract)  may 
also  create  a  property  interest  in  continued  employment 
protected  by  due  process/  Similarly,  an  informal  tenure 
system,  implied  by  a  government  employer's  "words  and 
conduct  in  light  of  the  surrounding  circumstances."  may 
also  create  a  protected  property  right.1' 

The  Court  did  not  specify  in  either  Roth  or 
Sindermann  exactly  what  procedural  safeguards  due  pro- 
cess requires  in  such  cases.  Previously,  in  non-public 

5.  Some  other  examples  include  child  nutrition  manager,  mainte- 
nance supervisor,  janitor,  and  school  bus  driver/mechanic.  School  superin- 
tendents and  assistant  superintendents  are  hired  by  contract,  too.  See  N.C. 
Gen.  Stat.  §  1 15C-271.  -278  (hereinafter  the  General  Statutes  will  be  cited 
as  G.S.).  As  of  July  1.  1995,  school  administrators  (e.g..  principals)  are  hired 
under  the  new  administrator  term  contract  provisions  in  G.S.  1 15C-287.1. 
The  law  specifies  that  an  administrator  may  not  be  dismissed  or  demoted 
during  the  term  of  the  contract  except  pursuant  to  the  procedures  applicable 
to  tenured  employees  under  the  teacher  tenure  act  (G.S.  1 15-325).  Commu- 
nity colleges  generally  enter  into  employment  contracts  with  all  faculty  and 
staff. 

6.  The  teacher  tenure  act  creates  a  constitutionally  protected  property 
right  for  employees  who  are  conferred  tenure  under  the  terms  of  the  act.  In 
contrast,  community  colleges  in  this  state  do  not  have  authority  to  confer  ten- 
ure status  on  any  employees.  51  N.C.A.G.  86.  (1982). 

7.  The  property  right  that  is  created  in  the  public  employment  con- 
text is  generally  the  right  to  receise  economic  benefits  from  continued  em- 
ployment and  does  not  include  the  right  to  possess  and  retain  a  particular  job 
or  to  perform  particular  sen  ices.  See  Fields  v.  Durham.  909  F.2d  94  (4th  Cir. 
1990);  Huang  v.  Board  of  Governors,  902  F.2d  1 134  (4th  Cir.  1990);  Royster 
v.  Board  of  Trustees.  774  F.2d  618.  (4th  Cir.  1985)  cert,  denied.  475  U.S. 
1121  (1985). 

8.  408  U.S.  593,  601  (1972);  see,  e.g..  Vail  v.  Board  of  Educ.  of 
Paris  Union  Sch.  Dist.  No.  95.  466  U.S.  377  ( 1984)  (During  his  interview 
with  school  board  representatives  for  an  athletic  director  position,  plaintiff 
voiced  concerns  about  job  security  and  the  length  of  the  term  of  the  proposed 
one-year  contract.  Following  the  interview,  the  full  board  voted  unanimously 
in  special  session  to  hire  plaintiff.  The  school  superintendent  was  instructed 
to  inform  plaintiff  that  while  the  board  could  not  give  him  more  than  a  one- 
year  express  contract,  it  could  assure  him  of  extending  the  contract  for  a  sec- 
ond year.  Plaintiff  accepted  and  relocated.  At  the  end  of  the  first  year,  the 
board  voted  to  terminate  plaintiffs  employment,  whereupon  he  sued.  The 
lower  court  held  that  plaintiff  had  an  implied  contract  creating  a  protectable 
property  right  for  a  two-year  term.  The  Supreme  Court  affirmed.). 

9.  Sindermann.  408  U.S.  at  602  (Plaintiff  had  been  employed  for 
four  years  under  a  series  of  one-year  contracts.  When  he  was  terminated  at 


employment  cases  the  Court  had  held  that,  as  a  matter  of    - 
federal  constitutional  law,  due  process  can  require  a  hear- 
ing at  which  an  individual  at  risk  of  losing  constitutionally 
protected  rights  is  provided 

1 .  adequate  notice  of  the  existence  of  and  the  rea- 
sons for  the  adverse  action. 

2.  the  right  to  a  neutral  decision  maker, 

3.  the  right  to  present  evidence. 

4.  the  right  to  present  witnesses  and  cross-examine 
accusers  before  the  decision  maker, 

5.  the  right  to  have  counsel  make  the  presentation, 

6.  the  right  to  have  a  record  prepared  of  the  proceed- 
ing, and 

7.  the  right  to  receive  a  written  statement  of  the 
reason(s)  for  the  decision. ,u 

The  Supreme  Court  did  not  specify  what  procedures  due 
process  requires  in  public  employment  situations  until 
Loudermill. ' ' 

LoudermiU's  Due  Process 
Requirements:  Notice,  Explanation, 
and  Opportunity  to  Respond 

The  Loudermill  case  presented  the  Court  with  the  ' 
opportunity  to  address  unanswered  questions  regarding 
the  requirements  of  due  process  protecting  public  em- 
ployment property  rights.  In  this  case  a  public  school 
security  guard,  James  Loudermill,  was  discharged  for  dis- 
honesty in  filling  out  his  job  application.  He  had  certified 
that  he  had  never  been  convicted  of  a  felony,  but  the 
school  board  discovered  a  year  after  he  was  hired  that  he 
had  previously  been  convicted  of  grand  larceny. 
Loudermill  contended  that  his  dismissal  deprived  him  of 
property  without  due  process  because  the  board  did  not 


the  end  of  the  fourth  year,  he  sued,  claiming  he  was  tenured  under  a  de  facto 
tenure  system.  The  Supreme  Court  found  that  plaintiffs  de  facto  tenure  sys- 
tem allegation  was  bolstered  by  the  following  faculty  handbook  provision, 
which  the  Court  termed  "unusual":  "Teacher  Tenure:  Odessa  College  has  no 
tenure  system.  The  Administration  of  the  College  wishes  the  faculty  mem- 
ber to  feel  that  he  has  permanent  tenure  as  long  as  his  teaching  services  are 
satisfactory  and  as  long  as  he  displays  a  cooperative  attitude  towards  his  co- 
workers and  his  supervisor,  and  as  long  as  he  is  happy  in  his  work."). 

10.  See  discussion  and  cases  cited  in  Richard  J.  Pierce.  Jr..  Sidney  A. 
Shapiro,  and  Paul  R.  Verkuil.  Administrative  Law  and  Process  255-64 
(1985). 

1 1.  The  Supreme  Court  actually  faced  this  issue  two  years  after  Roth 
and  Sindermann  in  Arnett  v.  Kennedy,  416  U.S.  134  ( 1974).  See  infra  note 
14.  However,  a  divided  Court  could  not  reach  a  majority  decision,  and  Jus-  \ 
tice  Rehnquist  wrote  an  opinion  in  the  case  that  was  supported  by  a  plural- 
ity of  only  three  justices.  A  majority  Supreme  Court  ruling  on  the  procedural 
due  process  requirement  in  public  employment  did  not  occur  thereafter  un- 
til Loudermill. 
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provide  him  an  opportunity  to  respond  to  the  charges 
I  against  him  before  his  dismissal.  He  further  asserted  that 
were  he  given  such  an  opportunity,  he  could  have  shown 
that  he  mistakenly  believed  that  the  crime  for  which  he 
was  convicted  was  only  a  misdemeanor. 

The  Court  first  established  that  Loudermill  had  a 
property  right  in  continued  employment.  In  doing  so,  the 
Court  identified  another  circumstance  (besides  a  contract 
for  employment  and  tenure)  giving  rise  to  such  a  right — 
that  is,  when  a  state  law  provides  that  an  employee 
covered  by  the  law  may  be  discharged  only  for  cause.12 
The  Court  held  that  before  such  an  employee  can  be  dis- 
missed, due  process  requires  a  pretermination  hearing  at 
which  the  employer  must  give  the  employee 

1 .  oral  or  written  notice  of  the  charges  against  him 
or  her, 

2.  an  explanation  of  the  evidence  supporting  the 
charges,  and 

3.  a  meaningful  opportunity  to  present  his  or  her 
side  of  the  story.13 

With  this  decision,  the  Supreme  Court  for  the  first  time 
established  these  general  minimum  requirements  for  due  pro- 
cess for  an  individual  threatened  with  the  loss  of  the  property 
i    right  of  continued  employment.14 

The  Court  did  not  specify  how  these  requirements 
should  be  carried  out.  nor  did  it  elaborate  on  the  format  of 
the  hearing.  The  Court  also  failed  to  mention  whether  any 
of  the  other  due  process  elements  (see  page  2)  applied. 
The  Loudermill  Court  did.  however,  state  that  the  hearing 
provided  at  the  predismissal  stage  "need  not  be  elabo- 


rate,'*1" and  that  an  adequate  pretermination  hearing  could 
be  "something  less  than  a  full  evidentiary  hearing."16  The 
Court  reasoned  that  at  the  predismissal  stage  a  formal 
evidentiary  proceeding  is  generally  unnecessary  because 
"the  pretermination  hearing  need  not  definitively  resolve 
the  propriety  of  the  discharge."17  Rather,  such  a  hearing 
simply  acts  as  "an  initial  check  against  mistaken  deci- 
sions— essentially,  a  determination  of  whether  there  are 
reasonable  grounds  to  believe  that  the  charges  against  the 
employee  are  true  and  support  the  proposed  action  . .  ."'* 

The  Court  further  stated  that  even  when  the  facts 
supporting  a  dismissal  decision  appear  to  be  undisputed — 
as  with  Loudermill,  who  did  not  deny  his  felony  convic- 
tion but  denied  that  he  had  intentionally  lied  about  it — the 
employer  must  still  hold  a  predismissal  hearing.19 Though 
dismissal  in  such  an  instance  may  be  legitimate,  such 
drastic  action  may  prove  unnecessary  after  hearing  new 
facts  supplied  by  the  employee.  And,  according  to  the 
Court,  "the  [employee's]  only  meaningful  opportunity  to 
invoke  the  discretion  of  the  decision  maker  [regarding 
necessity  of  discharge]  is  likely  to  be  before  the  termina- 
tion takes  effect."20 

However,  the  Supreme  Court  specified  that  dispens- 
ing with  the  formalities  of  a  full  evidentiary  trial  at  the 
predismissal  hearing  would  be  permissible  only  if  the 
employee,  if  dismissed,  would  have  the  option  of  pursu- 
ing a  full  postdismissal  evidentiary  hearing  to  confirm  or 
deny  the  legality  of  the  dismissal.21  The  Court  implied  that 
if  this  option  would  not  be  available,  then  the 
pretermination  hearing  must  include  all  the  trappings  of  a 
formal  evidentiary  proceeding." 


12.  Loudermill,  470  U.S.  at  541-42;  like  public  school  employers. 
North  Carolina  state  and  loeal  governments  employ  many  workers  (e.g.,  state 
university  employees)  who  have  a  property  right  in  continued  employment. 
As  in  Loudermill,  a  state  law— in  this  ease,  the  North  Carolina  State  Person- 
nel Act  (the  Act) — provides  that  certain  specified  employees  may  be  dis- 
charged only  for  "just  cause."  G.S.  126-35;  see  Leiphart  v.  North  Carolina 
Sch.  of  the  Arts,  80N.C.  App.  339,  354  S.E.2d  914,  924,  cert,  denied,  Ms 
N.C.  507.  349  S.F.2d  862  1 1986);  Faulkner  v.  North  Carolina  Dep't  of  Cor- 
rections, 428  F.  Supp.  100  (W.D.N.C.  1977).  The  State  Personnel  Commis- 
sion I.SPC)  has  responded  to  Loudermill  by  establishing  pretermination 
hearing  regulations  protecting  the  property  lights  oi  state  and  local  govern- 
ment employees  covered  by  the  Act.  25  N.C.  ADMIN.  CODE  tit.  IJ.  §  .0606 
(  1976.  amended  1991 ).  While  the  SPC  rules  are  not  applicable  to  either 
North  Carolina  public  school  or  community  college  employees,  since  neither 
group  is  subject  to  the  Act.  the  rules  can  he  used  by  public  school  and  com- 
munity college  employers  as  a  model  Tor  the  implementation  of  LoiidermiU's 
pretermination  hearing  due  process  requirement.  This  article  also  includes 
references  to  the  pertinent  SPC  rules  on  the  pretermination  hearing  require- 
ment applicable  to  state  and  local  government  employees. 

13.  Loudermill.  470  U.S.  at  546. 

14.  The  school  board  argued  that  Loudermill  received  all  the  due 
process  he  was  entitled  to.  because  he  had  obtained  a  full  postdismissal  ad- 
ministrative hearing,  as  provided  by  Ohio  stale  law.  to  review  the  appropri- 
ateness of  the  dismissal  dei  ision  i'I  he  dismissal  decision  was  attirmed.)  The 


Court  rejected  this  argument,  noting  that  u  was  based  on  the  Court's  earlier 
ruling  in  Arnett  v.  Kennedy.  416  U.S.  134  ( 1974).  In  Arnett,  the  Court  held 
that  a  government  employer  that  has  created  a  property  right  in  continued 
employ  menl  may  also  specify  the  procedures  for  the  deprivation  of  that  right. 
The  Loudermill  Court  expressly  rejected  this  "bitter  with  the  sweet"  ap- 
proach, holding  that  once  a  property  right  in  employment  is  created,  federal 
due  process  law  defines  the  procedures  to  be  followed  before  thai  entitlement 
can  be  taken  aw  ay . 

15  Loudermill,  470  U.S.  at  545. 

16.  Id. 

11.  Id. 

18.  Id.  at  546 

19.  Id.  at  543. 

20.  Loudermill,  470  U.S.  at  543. 
2  1 .  Id.  at  546-47. 

22  Id.  at  547.  Two  lower  federal  court  decisions  interpreting  Louder- 
mill this  way  are  Salisbury  v.  Housing  Auth..  615  F.  Supp.  1433.  143X  (E.D. 
Ky.  1985)  and  Vukadinovich  v.  Board  of  Sch.  Trustees  of  Mich..  97S  1  .2d 
403(7thCir.  1992)  North  Carolina's  teacher  tenure  act  (G.S.  H5C-325(j), 
"Heanng  Procedure")  appears  to  provide  a  full  due  process  administrative 
hearing  (in  lieu  of  a  predismissal  hearing),  including  all  the  trappings  of  a 
formal  ev  identiary  trial,  to  covered  employees  before  they  can  be  dismissed. 
The  statute  also  prov  ides  the  employee  the  right  to  appeal  a  dismissal  deci- 
sion resulting  from  this  hearing  to  the  North  Carolina  Superior  Court. 
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Lower  Court  Clarifications  of 
Loudennill 

Besides  being  vague  on  the  precise  implementation 
of  the  predismissal  hearing  process,  the  Loudennill  Court 
also  failed  to  address  how  due  process  procedures  ap- 
plied to  other  employer  disciplinary  actions,  such  as  sus- 
pensions without  pay  and  demotions.  Furthermore,  the 
Court  did  not  identify  what  remedies  are  available  for  a 
public  employee  whose  predismissal  due  process  rights 
are  violated. 

Since  Loudennill,  the  lower  federal  courts,  the  North 
Carolina  state  courts,  and  the  North  Carolina  State  Per- 
sonnel Commission  (SPC)2'  have  filled  in  some  of  the 
gaps  left  by  the  Supreme  Court.  Both  lower  court  deci- 
sions and  SPC  regulations  incorporate  Loudennill 's  re- 
quirements for  notice,  explanation,  and  opportunity  to 
respond.  Further,  they  identify  whether  any  additional  due 
process  procedures  are  necessary  and  specify  what  form 
a  predismissal  hearing  should  take.  These  lower  court 
rulings  and  pertinent  SPC  rules  are  examined  below. 

Predismissal  meetings  or  conferences.  Though 
the  Supreme  Court  stated  in  Loudermill  that  formal  hear- 
ings are  unnecessary  at  the  predismissal  stage,  it  also 
implied  the  opposite  by  using  the  formal  term 
"pretermination  hearing."  Lower  courts  have  not  inter- 
preted Loudermill  to  require  a  formal  predismissal  hear- 
ing, and  they  have  upheld  as  constitutionally  adequate 
predismissal  meetings  or  conferences,  provided  employ- 
ees receive  a  meaningful  opportunity  to  respond  to 
charges  and  have  access  to  a  full  postdismissal 
evidentiary  hearing.24  The  SPC  interprets  Loudennill 
similarly,  eliminating  this  confusion  by  replacing  the 
word  "hearing"  with  "conference."25  Thus  a  public 
employer  may  properly  provide  a  conference  or  meeting, 
rather  than  a  formal  evidentiary  hearing,  as  the  forum  for 
an  employee's  opportunity  to  defend  his  or  her  actions 
and  rebut  any  erroneous  allegations  before  dismissal. 

Neutral  decision  maker.  Due  process  does  not  re- 
quire that  the  predismissal  conference  be  conducted  by  an 
employer  representative  with  no  prior  involvement  in  the 
matter.  The  lower  courts  have  interpreted  Loudennill  to 
permit  a  procedure  providing  the  employee  a  "right-of- 


reply"  before  the  same  supervisor  responsible  for  initiat-  > 
ing  the  proposed  dismissal.26  Although  due  process  gen-  ( 
erally  requires  that  a  neutral  decision  maker  with  no  prior 
involvement  in  the  matter  review  the  proposed  depriva- 
tion of  a  constitutional  right,  the  courts  do  not  mandate 
such  a  rule  for  predismissal  conferences  in  public  em- 
ployment cases,  since  to  do  so  would  formalize  the  pro- 
cess more  than  the  Supreme  Court  contemplated.  While 
acknowledging  that  situations  might  exist  where  the  su- 
pervisor initiating  the  charges  is  so  biased  that  the  em- 
ployee does  not  receive  a  meaningful  predismissal 
right-of-reply,  the  courts  conclude  that  the  full 
postdismissal  hearing  available  to  the  employee  "will 
serve  to  ferret  out  bias,  pretext,  deception  and  corruption 
by  the  employer  in  discharging  the  employee."27 

The  SPC  regulations  likewise  permit  the  same  su- 
pervisor proposing  dismissal  to  conduct  the  predismissal 
conference.  In  addition,  the  rules  specify  that  the  supervi- 
sor must  first  notify  appropriate  agency  management  and 
obtain  authorization  before  initiating  the  conference.28  The 
rules  do  not  state  the  purpose  for  this  internal  review  or 
elaborate  on  the  mechanics  for  carrying  it  out.  A  govern- 
ment employer  might  use  such  a  procedure  as  a  quality 
control  measure  to  police  itself  against  supervisor  bias 
that  could  contravene  the  objective  of  the  predismissal  / 
conference.  This  procedure  can  also  ensure  that  higher  V 
levels  of  management  are  briefed  on  the  evidence  sup- 
porting dismissal  and  have  an  early  opportunity  to  partici- 
pate in  the  decision;  in  some  instances  managers  may 
deem  the  dismissal  unnecessary  or  inappropriate. 

In  contrast  to  the  above,  due  process  does  require 
that  the  decision  maker  participating  in  a  full 
postdismissal  evidentiary  hearing,  whether  acting  alone  or 
as  part  of  a  review  board,  be  impartial.2"  Impartiality  is 
lacking  when  a  decision  maker  has  "the  kind  of  personal 
or  financial  stake  in  the  decision  that  might  create  a  con- 
flict of  interest"  and  prevent  fair  and  open-minded  consid- 
eration of  the  employee's  case  against  dismissal/"  If  such 
a  circumstance  exists,  the  employee's  right  to  procedural 


23.  See  supra  note  1  2. 

24.  See,  e.g.,  Linton  \ .  Frederick  County  Bd.  of  Counts  Comm'rs. 
964  F.2d  1436  (4th  Cir.  1992):  Buschi  v.  Kirven.  775  F.2d  1240  (4th  Cir. 
1985)  (Court  of  Appeals  implied  that  even  a  telephone  call  offering  an  em- 
ployee the  opportunity  to  discuss  a  discharge  satisfied  (he  predismissal  hear- 
ing requirement):  Hanton  v.  Gilbert.  842  F.  Supp.  S45  iMD.N.C.  1994). 

25.  25  N.C.  ADMIN.  Code  tit.  1.1.  5  .060h  i  I  I  I  1976.  amended  1991  ). 


26.  Garraghty  v.  Jordan.  830  F.2d  1295.  1302  (4th  Cir.  1987);  Schaper 
v.  City  of  Huntsville,  813  F  2d  704.  715  (5th  Cir.  1987):  Duchesne  v.  Will- 
iams and  the  City  of  Inkster.  S49  F.2d  1004  (6th  Cir.  1988):  Boston  v.  Webb. 
783  F.2d  1 163,1 166  (4th  Cir.  1986). 

27.  Duchesne.  849  F.2d  at  1007:  Crocker  v.  Fluvanna  County  (Va.) 
Bd.  of  Pub.  Welfare.  859  F.2d  14  (4th  Cir.  1988). 

28.  25  N.C.  ADMIN.  CODE  tit.  U.  ij  .0606  (ll(  1976.  amended  1991 1. 

29.  Hortonville  Joint  Sch.  Dist.  v.  Hortonville  Educ.  Assn.  426  U.S 
482.  491-92  (1976):  Leiphart  v.  North  Carolina  Sch.  of  the  An: 
App.  339,  354.  324  SB. 2d  914.  cert,  denied.  318  N.C.  507,  349  S.E.3d 
(I986i:  Salisbury  v.  Housing  Auth..  615  F.  Supp.  1433.  1441  (E.D.  K 
1985). 

30.  Hortonville.  426  U.S.  at  491-92. 
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due  process  is  violated  because  the  decision  maker  is  said 
to  have  a  "disqualifying  personal  bias."  The  employee 
claiming  a  due  process  violation  because  of  lack  of  impar- 
tiality must  prove  that  the  decision-making  board  or  indi- 
vidual possesses  a  disqualifying  personal  bias.  A  decision 
maker  at  a  postdismissal  hearing  who  had  gained  prior 
knowledge  about  the  facts  of  the  case,  or  had  been  in- 
volved in  an  earlier  stage  of  investigation  leading  to  the 
dismissal  (e.g.,  the  supervisor),  is  not  automatically  dis- 
qualified. A  due  process  violation  does  exist,  however,  if 
that  decision  maker  lies  about  his  or  her  prior  knowledge 
or  involvement." 

Adequate  notice  and  meaningful  opportunity  to 
respond.  Loudermill  specified  that  due  process  entitles  an 
eligible  government  employee  to  a  predismissal  hearing 
at  which  he  or  she  must  receive  oral  or  written  notice  of 
dismissal  charges  (including  an  explanation  of  the 
employer's  evidence)  followed  by  a  meaningful  opportu- 
nity to  respond.  The  Loudermill  Court  did  not  deal  with 
several  relevant  issues,  however: 

1 .  Must  an  employer  give  an  employee  advance  no- 
tice of  the  predismissal  conference  (including 
advance  notice  of  the  charges)  to  enable  the 
employee  to  prepare  his  or  her  response? 

2.  How  much  detail  on  dismissal  charges  must  the 
employer  provide? 

3.  How  long  must  the  conference  be  to  ensure  that 
the  employee  has  a  meaningful  opportunity  to 
respond? 

Federal  courts  in  a  number  of  circuits  (among  them 
the  Fourth  Circuit,  which  includes  North  Carolina)  have 
confronted  these  questions  in  several  cases.32  A  majority 
of  the  courts  have  not  articulated  definitive  answers  that 
can  be  applied  in  the  same  way  to  every  situation.  Rather, 
they  have  adopted  a  case-by-case  approach,  requiring  a 
close  look  at  the  facts  of  each  case  to  determine  if  the  es- 
sential purpose  identified  by  the  Supreme  Court  for  the 
predismissal  hearing — that  is,  to  serve  as  '"an  initial  check 
against  mistaken  decisions" — was  achieved. 

The  Fourth  Circuit  Court  of  Appeals'  decision  in 
Linton  v.  Frederick  County  Board  of  County  Commis- 
sioners   provides  an  example  of  how  the  federal  courts 


have  responded  to  the  above  issues.34  In  that  case,  Robert 
Linton  challenged  the  constitutional  adequacy  of  the 
predismissal  process  followed  by  his  employer,  who  fired 
him  from  his  position  as  chief  of  Frederick  County's 
highway  operations  (where  he  was  subject  to  a  just  cause 
dismissal  standard).  Linton's  primary  claims  centered  on 
the  county's  failure  to  give  him  advance  notice  of  the 
predismissal  conference  (including  notice  of  the  charges 
on  which  the  proposed  action  was  based),  and  the  brevity 
of  his  response  time  (the  meeting  lasted  only  five  to  ten 
minutes).  After  Linton  had  returned  from  vacation,  his 
immediate  supervisor  met  with  him  (without  any  prior 
notice  of  the  purpose  for  the  meeting)  and  delivered  a 
written  notice  of  dismissal.  The  notice  listed  specific 
charges,  including  the  facts  on  which  the  charges  were 
based.  When  questioned  by  his  supervisor  about  the 
charges,  Linton  acknowledged  he  was  aware  of  the  mat- 
ters set  forth  in  the  document  and  confirmed  that  he  was 
the  person  involved.  The  county  fired  him  the  next  day. 
The  Fourth  Circuit  rejected  Linton's  claim  that  his 
procedural  due  process  rights  were  violated  by  the  timing 
of  his  predismissal  notice  and  the  short  time  he  had  for 
responding.  In  doing  so.  the  court  held  that  while  the  tim- 
ing of  notice  and  the  time  available  for  responding  may 
be  relevant  to  determining  the  adequacy  of  the 
predismissal  process,  they  are  not  the  sole  measures  and 
each  case  must  be  examined  in  its  entirety.35  The  follow- 
ing circumstances  in  Linton  persuaded  the  court  that  both 
the  timing  of  the  employee's  predismissal  notice  and  his 
response  time  were  appropriate: 

There  is  no  evidence  in  the  record  to  suggest  that 
Linton  expressed  a  lack  of  understanding  about  any  of 
the  charges  or  that  he  protested  that  it  was  not  he  who 
was  involved  in  the  charged  conduct.  In  light  of  Linton's 
response  and  the  historical  context  [he  had  previously 
been  warned  about  similar  conduct],  there  can  be  little 
doubt  that  the  explanation  given  Linton  satisfied  the  ob- 
jective of  pretermination  process  to  provide  "an  initial 
check  against  mistaken  decisions."'"' 

The  court  also  observed  that  if  Linton  needed  more 
time  to  respond,  he  could  have  asked  for  such  time,  since 
the  employer  did  not  fire  him  until  the  next  day. 


31.  Crump  v.  Hickory  Bd  oi  Edu<  -  526  N  C.  603,  392  S.E.2d  579 
(1990). 

32.  Brasslet  v.  Cota,  761  F.2d  827,  836(lstCir.  1985);  Gniotek  v. 
'  ii    ol  Philadelphia,  808  F.2d  241,  244  (3rd  Cir.  1986),  cert,  denied,  481 

I    S   1050 (1987);  Panazzo\   Rhoads, 905  F.2d  135  (7th Cir.  1990); Riggins 
\    Board  of  Regents  of  Uni\   of  Nebraska,  790  F.2d  707  (8th  Ch    1989); 
Kelt)  \   Smith, 764 F.2d  1412.  l414(llthCir.  1985). 
33  964F.2d  1436  (4th  Cir.  1992). 


34.  Two  very  recent  North  Carolina  federal  district  court  decisions 
following  Linton  are  Helms  v.  Rafter.  897  F.  Supp.  897  (W.D.N.C.  1994) 
(holding  that  local  government  employee  subject  to  State  Personnel  Act  re- 
ceived  adequate  predismissal  notice  of  the  charges  against  him.  as  required 
b)  due  process.  e\en  though  he  did  not  receive  notice  of  the  charges  before 
the  predismissal  conference)  and  Hanton  v.  Gilbert.  842  F.  Supp.  845 
(M.D.N.C.  1994)  (holding  that  the  record  as  whole  demonstrated  that  the 
predismissal  nonce  given  to  university  employee  subject  to  State  Personnel 
Act  satisfied  federal  due  process  as  interpreted  by  Loudermill). 

35.  Linton,  964  F.2d  at  1439. 
36.W.at  144(1 
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Linton  also  claimed  that  the  employer's  predismissal 
process  was  invalid  because  the  notice  of  dismissal  he 
received  lacked  sufficient  detail  and  specificity.  Rejecting 
this  argument,  the  Fourth  Circuit  said:  "Due  process  does 
not  mandate  that  all  the  evidence  on  a  charge  or  even  the 
documentary  evidence  be  provided,  only  that  such  de- 
scriptive explanation  be  afforded  as  to  permit  Linton  to 
identify  the  conduct  leading  to  the  dismissal  and  thereby 
enable  him  to  make  a  meaningful  response.** "The  court 
focused  on  whether  the  information  the  employer  gave 
was  presented  in  such  manner  that  Linton  understood  it 
and  thus  could  effectively  use  the  opportunity  he  had  to 
assert  whatever  facts,  if  any,  he  had  to  offer  in  mitigation 
of  or  in  denial  of  the  charges.  Since  the  court  did  not  find 
any  evidence  that  Linton  misunderstood  the  charges  on 
which  his  dismissal  was  based,  it  concluded  that  the 
employer's  notice  contained  sufficient  content.38 

Linton  illustrates  that  a  court  may  closely  examine 
the  facts  of  a  case  involving  a  claim  that  the  predismissal 
process  was  constitutionally  inadequate.  The  facts  in  that 
case  convinced  the  court  that  the  employee  received  all 
the  predismissal  process  due  him  under  federal  law.  Such 
a  finding  may  be  more  likely  if  the  employer  monitors  its 
practices  to  ensure  that  it  properly  accords  eligible  em- 
ployees their  due  process  rights.  The  Fourth  Circuit's 
decision  leaves  open  the  possibility  that  different  circum- 
stances may  dictate  a  different  course  of  action  from  that 
which  the  court  found  permissible  in  Linton. 

Employer  actions  before  and  after  the  confer- 
ence. In  Bishop  v.  Department  of  Human  Resources?9  & 
case  addressing  similar  issues,  the  North  Carolina  Court 
of  Appeals  reached  a  different  conclusion  based  on  differ- 
ent circumstances.  After  examining  the  facts,  the  court 
concluded  that  the  employer's  actions  did  violate  due  pro- 
cess. North  Carolina  Department  of  Human  Resources 
(DHR)  employee  Margaret  Bishop  was  employed  in  a 
position  subject  to  the  State  Personnel  Act's  just  cause 
standard.  On  October  15,  1986.  DHR  management  repre- 
sentatives met  with  Bishop  in  a  predismissal  conference. 
Management  had  prepared  and  signed  a  letter  on  October 
13  that  dismissed  Bishop  as  of  October  15  for  violation 
of  a  no-smoking  rule  and  for  insubordination.  At 
the  predismissal  conference,  management  listened  to 


37.  Id. 

38.  The  court  did  find  that  the  notice  contained  general,  nonspecific 
allegations  against  Linton.  Acknowledging  that  alone  these  general  allega- 
tions would  be  inadequate  to  give  the  required  notice,  the  court  held  that  be- 
cause the  specific  charges  i  which  were  detailed)  were  the  main  bases  for  the 
dismissal,  the  notice  was  not  invalidated  by  the  inclusion  of  generalized 
language. 

39.  S.E.2d  614  (1990),  rev.  denied  as  improvidently  granted,  328  N.C. 
325.401  S.E.2d  366  (1991). 


Bishop's  responses  to  the  charges  and,  at  the  very  end  of 
the  meeting,  handed  her  the  previously  prepared  final  dis- 
missal letter. 

The  court  of  appeals  found  a  due  process  violation 
because  it  appeared  that  DHR  had  made  the  final  decision 
to  dismiss  Bishop  before  she  had  an  opportunity  to  re- 
spond to  the  charges  against  her  at  the  predismissal  con- 
ference. The  court  based  its  conclusion  on  the  following 
employer  actions: 

1 .  executing  a  final  dismissal  letter  before  the  con- 
ference; 

2.  failing  to  deliberate  over  Bishop's  responses  after 
the  conference;  and 

3.  firing  Bishop  immediately  at  the  conclusion  of  the 
conference. 

The  foregoing  convinced  the  court  that  the  conference 
provided  Bishop  no  meaningful  opportunity  to  respond 
before  being  dismissed.* 

It  is  not  clear  whether  or  not  the  court  of  appeals' 
decision  in  Bishop  establishes  automatic  rules  governing 
employer  actions  before  and  after  any  predismissal 
conference.  The  SPC  responded  to  Bishop  by  adopting 
the  following  as  part  of  its  predismissal  conference 
requirement: 

Following  the  conference,  management  shall  review 
and  consider  the  response  of  the  employee  and  reach  a 
decision  on  the  proposed  recommendation.  If 
management's  decision  is  to  dismiss  the  employee,  a 
written  letter  of  dismissal  shall  be  prepared  containing 
the  specific  reasons  for  dismissal,  the  effective  date  of 
the  dismissal  and  the  employee's  appeal  rights.  To  mini- 
mize the  risk  of  dismissal  upon  erroneous  information, 
and  to  allow  time  following  the  conference  for  manage- 
ment to  review  all  necessary  information,  the  decision  to 
dismiss  should  normally  not  be  communicated  to  the 
employee  prior  to  the  beginning  of  the  next  business 
day  following  the  conclusion  of  the  pre-dismissal 
conference.4' 

The  Office  of  Administrative  Hearings  (OAH)4:  ad- 
heres to  the  above  SPC  regulation  in  reviewing  dismissal 


40.  Some  similar  examples  of  courts  finding  the  predismissal  hearing 
deficient  include  Matthews  v.  Harney  County  Sch.  Dist.  No.  4.  819  F.2d  889. 
893  (9th  Cir.  1987)  (pretermination  hearing  before  school  board  that  had  al- 
ready decided  to  terminate  employee  violated  due  process)  and  Washington 
v.  Kirksey.811  F.2d  561.  564  (1  lth  Cir.  1987)  ("Due  process  of  law  [is  not 
present]  where  the  state  has  gone  through  the  mechanics  of  providing  a  hear- 
ing, but  the  hearing  is  totally  devoid  of  a  meaningful  opportunity  to  be 
heard"),  cert,  denied.  484  U.S.  827  (1987). 

41.  25  N.C.  ADMIN.  CODE  tit.  IJ.  S  .0606(3)  (1976.  amended  1991). 

42.  OAH  was  created  by  the  North  Carolina  General  Assembly  in 
1985  as  an  independent,  quasi-judicial  agency.  State  agency  employees  and 
local  government  employees  subject  to  the  State  Personnel  Act  may  appeal 
disciplinary  and  dismissal  actions  to  OAH  w  ithin  thirty  days  after  receipt  of 
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actions  involving  state  agency  and  local  government  em- 
ployees subject  to  the  SPA.  OAH  will  rule  that  an  em- 
ployer has  failed  to  follow  due  process  in  any  instance 
where 

1.  the  employer  has  not  conducted  a  predismissal 
conference  first  before  preparing  any  final  dis- 
missal letter;43 

2.  the  employer's  representatives  conducting  the 
predismissal  conference  did  not  confer  with  one 
another  afterwards  to  consider  whether  the 
employee's  responses  warrant  an  action  other 
than  dismissal;  and 

3.  the  employer  did  not  wait  at  least  until  the  next 
business  day  before  communicating  a  final  dis- 
missal decision  to  the  employee.44 

The  federal  courts  have  not  adopted  such  automatic 
rules,  however:  instead,  they  review  each  case  individu- 
ally and  interpret  the  due  process  requirement  in  a  more 
flexible  manner  based  on  the  facts  of  the  case.45 

a  final  decision  rendered  under  the  agency's  or  local  government  employer's 
internal  grievance  process  The  appeal  is  heard  as  a  "contested  case"  in  a 
hearing  presided  over  b)  an  assigned  OAH  administrative  law  judge.  OAH 
issues  a  "recommended  decision"  in  unpublished  form  (cited  as  OSP)  for 
review  b)  the  North  Carolina  State  Personnel  Commission,  which  then  has 
1 20  days  to  either  adopt  the  decision  or  modify  it  G  S  150B-23;G.S.  126- 
35,  -37.  -38:  25  N.C.  Admin.  Code  tit.  1.1.  5  .0603  I  1976,  amended  L989). 

43.  The  State  Personnel  Act  I. SPA  I  at  G.S.  126-35  requires  that  before 
stale  and  local  government  employers  subject  to  the  Act  can  suspend  or  dis- 
charge a  covered  employee  they  must  first  furnish  the  employee  a  statement 
in  writing  setting  forth  in  numerical  order  the  specific  acts  or  omissions  that 
are  the  reasons  for  the  disciplinary  action  and  information  regarding  the 
employee's  postdiscipline  appeal  rights.  See  Employment  Security  Commit 
v.  Wells.  50  N.C.  App.  389,  274  S.E.2d  256  ( 1981  i.  The  SPA  requires  this 
procedure  along  with  the  Loudermill  predismissal  process.  The  Supreme 
Court,  in  Loudermill,  said  only  that  the  employe!  must  give  the  employee 
predismissal  notice  and  that  the  notice  could  be  oral  or  written.  The  lower 
federal  courts  have  not  interpreted  this  to  require  either  written  predismissal 
notice  or  a  final  written  dismissal  letter  it  a  decision  to  dismiss  is  made  fol- 
lowing a  predismissal  conference.  Nevertheless,  because  of  the  serious  con- 
sequences of  a  disciplinary  decision,  a  public  employer  should  give  an 
employee  a  written  summary  outlining  the  charges  to  he  discussed  at  the 
predismissal  conference  and  a  final  disposition  letter  after  the  conference. 
I  he  initial  notice  letter  should  refer  to  the  conference  as  a  meeting  to  discuss 
a  proposed  or  ret  ommended  dismissal,  suspension,  or  demotion  action  It. 
aftei  the  conference,  the  employer  decides  to  impose  discipline,  a  final  dis- 
position  letter  should  be  given  to  the  employee  that  states  when  the 
predismissal  conference  was  held,  summarizes  the  employee's  responses, 
explains  the  employer's  reasons  lor  its  decision,  and  describes  any  avenues 
of  appeal  that  are  available  to  the  employee 

44.  .Sec.  e.g.,  Devenny  v.  UNC-Charlotte,  92  OSP 0301  (OAH.  1992) 
retommeitdauon  to  let  dismissal  stand  tdliniied.  muddied  in  purl.  State  Per- 
sonnel Commission  (1993);  Hanton  v.  UNC  Chapel  Hill,  91  OSP  I  106 
(OAH,  1993)  recommendation  to  let  dismissal  stand  affirmed,  muddied  in 
pun.  State  Personnel  Commission  i  1993). 

45.  See.  e.g.,  Oniotek  v.  City  of  Philadelphia  SI  IS  I  2d  241.  244  I  3rd 
(u  1986)  cert  denied  1811  S  1050(1987)  Linton  v.  Frederick  Count) 
Board  of  Count)  Commissioners,  964  I  2d  I  136(4thCir.  1992):  Helms  v. 
Rafter,8971  Supp.  897  (W.D.N.t  1994)  Hanton  v.  Gilbert,  842  F.  Supp. 
845(M.D.N.C   I994i 


No  attorney  representation  at  the  conference.  The 

Supreme  Court  in  Loudermill  did  not  comment  on  the 
right  of  either  side  to  have  counsel  at  the  predismissal 
conference.  Both  the  Fourth  Circuit  and  Seventh  Circuit 
courts  of  appeals  have  held  that  due  process  does  not  in- 
clude such  right.46  As  a  matter  of  federal  constitutional 
law,  however,  an  employer  may  provide  more  due  pro- 
cess than  the  minimum  required  and  thus  permit  attorney 
representation.  Given  what  is  at  stake,  many  employees 
may  want  to  have  their  attorney  present.  However,  such 
practice  could  make  the  process  unnecessarily  formal  and 
hinder  the  employer's  ability  to  get  the  facts  it  needs  to 
make  an  informed  and  appropriate  decision.  SPC  rules 
thus  bar  attorneys  from  participation  in  predismissal  con- 
ferences, on  either  side;  the  employee  is  responsible  for 
presenting  his  or  her  own  case  against  dismissal.47 

Presentation  and  cross-examination  of  witnesses. 
In  Loudermill,  the  Supreme  Court  implied  that  employers 
may  exercise  discretion  in  the  degree  of  formality  fol- 
lowed at  the  conference,  provided  a  full  postdismissal 
evidentiary  heating  is  available  later.4*  Thus  it  appears  that 
an  employer  need  not  permit  presentation  and  cross- 
examination  of  witnesses  at  the  predismissal  conference. 
However,  because  dismissal  situations  can  involve  dis- 
puted facts,  presentation  and  cross-examination  of  wit- 
nesses may  make  the  process  more  effective  and 
meaningful.  Justices  Brennan  and  Marshall,  in  their  con- 
curring opinions  in  Loudermill,  argued  that  due  process 
requires  that  an  employee  faced  with  the  possible  loss  of 
a  job  be  allowed  the  right  to  engage  in  such  activity.49  The 
lower  courts,  however,  have  not  said  that  a  public  em- 
ployee has  a  right  to  present  and  cross-examine  witnesses 
at  a  predismissal  conference.  The  SPC's  rules  similarly 
do  not  accord  such  right.50 

Right  to  record  conference.  Must  an  employer 
record  the  conference?  May  an  employee  record  the  con- 
ference? An  Ohio  state  court  has  held  that  no  federal  due 
process  right  exists  to  have  a  stenographic  record  or  tape 
recording  made  of  a  predismissal  conference.51  An  em- 
ployer should  at  least  take  notes  of  the  meeting  to  ensure 
later  accuracy  on  recall.  An  employer  might  consider  ei- 
ther making  these  notes  available  to  the  employee  or  per- 
mitting the  employee  to  make  a  record,  since  presumably 
an  employer  has  nothing  to  hide  and  seeks  only  to  obtain 
reliable  information  from  the  employee. 

46.  Buschi  v.  Kirven,  775  F.2d  1240.  1254-56  (4th  Or  1985); 
Panazzov.  Rhoads,905  F.2d  135,  139-40  (7th  Cir.  19901. 

47.  25  N.C.  ADMIN.  CODE  tit.  U  §  .0606(2)  (1976,  amended  1991). 

48.  Loudermill,  470  U.S.  532.  546-17. 

49  id  at  548  49. 

50  25  N.C    \h\ii\.  CODE  tit.  IJ  §  .0606(2)1  1976,  amended  1991  ) 
51.  Local  4501.  Communications  Workers  of  Am.  v.  Ohio  Slate 

Univ.,  49  Ohio  St.  3d.  1.7(1990). 
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Suspension.  The  Loudermill  Court  stated  that  if  an 
employer  is  concerned  that  safety  will  be  compromised 
by  keeping  an  employee  on  the  job,  the  employer  may 
suspend  the  employee  immediately  but  not  without  pay.52 
The  Court  did  not  comment  on  whether  an  employer  not 
confronted  with  a  safety  hazard  could  impose  a  disciplin- 
ary suspension  without  pay  and  without  first  holding  a 
predismissal  conference.  In  Garraghty  v.  Jordan,  the 
Fourth  Circuit  Court  of  Appeals  held  that  a  government 
employer  must  give  an  employee  with  a  property  interest 
in  continued  employment  a  presuspension  conference  be- 
fore imposing  a  disciplinary  suspension  of  five  days  or 
longer  without  pay."  The  presuspension  conference  must 
be  conducted  in  the  same  manner  as  a  predismissal  con- 
ference. The  Fourth  Circuit  will  sustain  a  disciplinary  sus- 
pension of  less  than  five  days  without  pay  that  is  imposed 
with  no  prior  conference.54  The  court  views  this  practice 
as  a  deprivation  of  property  not  significant  enough  to  trig- 
ger due  process.55 

The  SPC  generally  follows  the  above  rule;  it  also, 
however,  permits  an  investigatory  suspension  without  pay 
for  up  to  forty-five  days,  at  the  end  of  which  time,  if  the 
employer  takes  no  disciplinary  action,  the  employer  must 
reinstate  the  employee  with  full  back  pay.  Considering  the 
Garraghty  court's  finding  that  a  five-day  suspension  with- 
out pay  is  not  an  insignificant  deprivation  and  thus  must 
be  preceded  by  a  presuspension  conference,  the  constitu- 
tionality of  the  SPC's  forty-five-day  investigatory  suspen- 
sion rule  may  be  questionable. 


52.  Loudermill,  470  U.S.  at  545. 

53.  830  F.2d  1295.  1299  (4th  Cir.  1987). 

54.  Compare  Carter  v.  Western  Reserve  Psychiatric  Habilitation.  767 
F.2d  270  (6th  Cir.  1985)  (holding  that  no  presuspension  conference  is  nec- 
essary for  two-day  suspension). 

55.  Such  disciplinary  actions  may  not  violate  due  process,  but  a  gov 
ernment  employer  faces  other  legal  risks  imposing  this  measure  on  salaried 
employees  who  are  exempt  from  the  overtime  compensation  requirements  o 
the  Fair  Labor  Standards  Act  (FLSA).  29  U.S.C.  §  213(a)(1)  ( 1488  &  Supp. 
Ill  1991 ).  An  employee  must  be  paid  on  a  salary  basis  (i.e..  the  employee 
regularly  receives  a  predetermined  amount  each  pay  period  that  is  not  sub 
ject  to  a  reduction  because  of  variation  in  quality  or  quantity  of  work  per 
formed  I  to  enable  the  employer  to  qualify  for  an  exemption  from  the 
obligation  to  pay  that  employee  overtime.  29  C.F.R.  §  541.1  18(a)  (1991). 
Certain  pay  deductions  imposed  for  disciplinary  reasons  may  affect  an 
employee's  salaried  (exempt)  status,  resulting  in  the  employer's  incurring 
overtime  liability  retroactively  for  hours  previous  to  the  disciplinary  action. 
See  Shockley  v.  City  of  Newport  News.  997  F.2d  18.  24-25  (4th  Cir.  1993) 
(applying  29  C.F.R.  §  541.1 18(a)(5)  ( 1991 )  and  finding  disciplinary  suspen- 
sions without  pay  for  insubordination,  insolence,  abuse  of  sick  leave,  tardi- 
ness, and  misuse  of  property  eliminated  employee's  salaried  status,  making 
the  employer  liable  for  overtime).  Disciplinary  suspensions  without  pay  will 
not  affect  an  employee's  salaried  status  if  imposed  for  major  safety-rule  in- 
fractions, including  those  relating  to  the  prevention  of  serious  danger  to  the 
workplace  or  to  other  employees  The  salary  basis  requirement  also  specifies 
that  ait  emploxee  need  not  hi  pan!  foi  any  workweek  in  whicli  lie  or  she  per- 
forms no  work  29  C.F.R.  §541.118(a)  (1991).  The  Department  of  Labor  has 


Demotion.  Lower  courts  have  also  applied  > 
Loudermill' s  due  process  requirement  to  the  process  of  y 
demoting  public  employees  who  possess  a  property  inter- 
est in  continued  employment.  If  an  employer  wants  to 
demote  such  an  employee  for  disciplinary  reasons  to  a 
position  paying  less  than  the  employee's  current  job,  a 
predemotion  conference  must  be  held.56  Like  the 
presuspension  conference,  the  predemotion  conference  is 
conducted  in  the  same  fashion  as  a  predismissal  confer- 
ence. If  demotion  will  not  result  in  the  employee's  receiv- 
ing lower  pay  or  losing  other  economic  benefits,  no 
predemotion  conference  is  required,  unless  the  employee 
has  a  specified  contractual  right  to  hold  a  specific  job  or 
perform  specific  duties.57 

Remedies  for  failing  to  conduct  a  predismissal 
conference.  What  penalties  may  a  government  employer 
face  for  failing  to  conduct  a  constitutionally  adequate 
predismissal,  presuspension,  or  predemotion  conference? 
The  employee  deprived  of  such  due  process  may  file  a 
lawsuit  in  either  state  or  federal  court  under  Title  42,  Sec- 
tion 1983,  of  the  U.S.  Code.58  The  jury  can  award  com- 
pensatory damages  to  the  employee  deprived  of  a  proper 
predismissal  conference,  including  back  pay  and  other 
consequential  damages  (e.g.,  for  emotional  or  mental  dis- 
tress). The  employee  will  not  recover  back  pay  if  the  em-  ( 
ployer  can  prove  that  a  proper  conference  would  still  have  > 
resulted  in  dismissal.  In  such  a  case,  the  employee  can 
recover  only  those  damages  that  he  or  she  can  demon- 
strate are  attributable  to  the  procedural  due  process  viola- 
tion itself.59  Reinstatement  of  the  employee  is  a  remedy 
only  if  the  employee  shows  that  insufficient  cause  existed 
to  support  the  dismissal. 


Conclusion 

Loudermill  may  be  vague  in  some  respects,  but  it 
does  establish  that  public  employers  must  accord  due  pro- 
cess to  employees  with  property  rights  in  continued 


interpreted  this  to  permit  a  disciplinary  suspension  without  pay  for  one  full 
week  (whether  or  not  for  a  major  safety-rule  infraction)  without  affecting  the 
employee's  salaried  status.  Wage-Hour  Opinion  Letter  (March  29,  1991).  in 
Fair  Labor  Standards  Handbook  for  States.  Local  Governments,  and 
Schools.  Appendii  es  an, I  Index  (Washington.  D.C.:  Thompson  Publishing 
Group.  Inc.),  App.  Ill,  301-2.  Of  course  this  action,  per  Garraghty,  supra 
note  26.  triggers  federal  due  process  requiring  the  employer  to  hold  a 
presuspension  conference. 

56.  Shawgo  v.  Spradlin,  701  F.2d  420.  426  (5th  Cir.  1983);  Jett  v. 
Dallas  Indep.  Sch.  Dist.,  798  F.2d  748.  754  (5th  Cir.  1986). 

57.  Garvie  v.  Jackson.  845  F.2d  647.  651  (6th  Cir.  1988);  Dallas 
lndep.  Sch.  Dist..  798  F.2d  at  754. 

58.  Carey  v.  Piphus.  435  U.S.  247  ( 1978);  Mount  Healthy  City  Bd.  of 
Educ.  v.  Doyle.  429  U.S.  274  ( ll)77). 

59.  Carex.  435  U.S.  247;  Burt  v.  Abel.  585  F.2d  613  (4th  Cir.  1978). 
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employment.611  Some  employers  may  feel  burdened  by  the 
restrictions  Loudermill  places  on  them.  Indeed,  the  Su- 
preme Court  recognized  the  employer's  need  to  avoid 
unnecessary  administrative  burdens,  particularly  involv- 
ing removal  of  unsatisfactory  employees,  but  the  Court 
also  recognized  the  employee's  desire  to  continue  work- 
ing. The  Court  tried  to  balance  these  opposing  interests  by 
requiring  an  informal  predismissal  hearing  that  only  mini- 
mally restricts  the  employer's  flexibility,  while  at  the 
same  time  giving  the  employee  a  "meaningful  opportu- 
nity" to  defend  his  or  her  job. 

The  lower  courts  have  clarified  many  of  the  uncer- 
tainties created  by  Loudermill  concerning  the  extent  of 
procedural  due  process  required  for  public  employees: 
eligible  public  employees  are  entitled  only  to  minimal 
procedural  due  process  before  they  may  be  dismissed,  and 
the  employer  need  not  provide  the  full  range  of  due 


60.  State  and  local  government  employees  also  enjoy  a  Fourteenth 
Amendment  "liberty  right"  that  the  employer  must  respect.  See  Roth,  408 
U  S  al  572  If  a  government  employer  takes  disciplinary  action  against  any 
employee  that  might  damage  the  employee's  good  name,  reputation,  honor, 
or  integrity  and  seriously  degrade  his  or  her  standing  in  the  community  or 
ability  to  get  another  job  (e.g..  employer  makes  and  discloses — to  other  gov- 
ernmental agencies,  prospective  employers,  or  the  general  public — charges 
of  dishonesty  or  immorality),  due  process  entitles  the  employee  to  notice  of 
the  charges  and  an  opportunity  to  clear  Ins  oi  her  name.  /</.  In  Loudermill,  the 
Supreme  Court  dealt  only  with  procedural  due  process  in  the  context  of  a 
deprivation  of  a  property  interest  and  did  not  comment  on  whether  the  re- 
quirements are  the  same  for  a  liberty  interest.  Apparently,  the  process  due  in 
the  liberty  context  requires  something  more  like  a  full  hearing  (including 
written  statement  of  the  charges  furnished  before  the  hearing  and  the  right  to 
cross  examination),  which  dors  not  have  to  be  provided  until  after  the 


process  procedures,  including  a  formal  evidentiary  hear- 
ing, if  a  full  postdismissal  hearing  is  also  available.61 

Instead  of  viewing  the  predismissal  conference  as  a 
legal  impediment,  government  employers  should  consider 
it  a  sensible  management  practice.  As  the  Supreme  Court 
noted  in  Loudermill,  the  employer  shares  with  the  em- 
ployee a  significant  interest  in  avoiding  the  disruptions 
caused  by  an  unnecessary  dismissal.62  Dismissals  can  re- 
sult in  work  left  unfinished,  the  need  to  hire  and  train  new 
employees,  morale  problems  among  other  employees, 
and  the  use  of  significant  management  time  and  resources 
defending  legal  actions  brought  by  dismissed  employees. 
Because  of  these  serious  consequences,  many  private 
employers  who  have  no  legal  obligation  to  do  so  never- 
theless follow  some  due  process-like  practices,  including 
meeting  with  an  employee  and  considering  his  or  her  rea- 
sons against  dismissal  before  taking  final  action.  Public 
school  employers  should  use  the  predismissal  conference 
as  the  final  opportunity  to  evaluate  the  situation  before 
deciding  dismissal  is  justified.  ■ 


disciplinary  action  is  taken  .S'( •<•  Meghee  v.  Draper.  564  F.2d  902  ( I Oth  Or. 
ls>77>.  Boston  v.  Webb.  783  F.  1163  (4th  Cir.  1986). 

61.  In  Section  1983  actions  involving  public  employment  and  alleged 
violations  of  procedural  due  process,  the  lower  federal  courts  have  examined 
the  adequacy  of  both  the  predismissal  and  postdismissal  processes  provided 
by  the  employer.  See,  e.g.,  Hanton  v.  Gilbert.  842  F.2d  845  (M.D.N.C  1994) 
(a  federal  due  process  violation  did  not  result  where  the  employer  did  not 
follow  Us  internal  state-mandated  postdismissal  process,  since  state  law  also 
provided  the  employee  with  access  to  a  fully  adequate  postdismissal  review 
process  in  both  administrative  and  state  judicial  venues). 

62.  Loudermill,  470  U.S.  at  543. 
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IN  THE  FIRST  YEAR  that  North  Carolina's  public 
schools  began  to  function  as  a  statewide  system,  1 839.  the 
General  Assembly  made  $40  available  to  each  school  dis- 
trict that  raised  $20  locally.1  That  was  the  legislature's 
first  stab  at  dividing  the  fiscal  burden  of  public  education 
between  the  state  and  local  governments.  The  struggle  to 
find  a  proper  division  while  ensuring  fairness  in  the 
financial  burden,  equity  in  educational  opportunities,  and 
quality  in  education  has  continued  for  the  ensuing  156 
years  and  stands  in  1995  as  one  of  the  state's  liveliest  po- 
litical topics. 

Today's  intricate  division  of  responsibilities  and 
control  among  the  state,  county  governments,  and  local 
school  administrative  units  is  a  result,  largely,  of  the  cu- 
mulative efforts  over  time  to  resolve  the  struggle.  This  ar- 
ticle will  trace  those  efforts  and  describe  current  issues  of 
financial  responsibility,  fairness,  and  education  reform. 

The  Educational  System 
from  1776  to  the  1930s 

1776  through  the  Civil  War 

The  North  Carolina  Constitution  of  1776  required 
the  General  Assembly  to  establish  schools  staffed  by 

The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  education  law.  This  article  is  reprinted  (with  minor  revisions)  from 
her  chapter,  "Elementary  and  Secondary  Education."  in  Charles  D.  Liner. 
ed..  State  and  Local  Government  Relations  in  North  Carolina.  2d.  ed.  (Insti- 
tute of  Government.  1995).  Portions  of  the  chapter  are  adapted  from  that  in 
the  first  edition,  written  by  former  Institute  faculty  member  Benjamin  B. 
Sendor.  The  author  wishes  to  thank  Ingrid  Johansen.  a  research  associate  at 
the  Institute  of  Government,  for  her  assistance. 

Major  changes  made  b\  the  General  Assembly  in  1995  are  described 
briefly  m  an  addendum  to  this  article. 

1 .  1 839  N.C.  Pub.  Laws  ch.  8. 


teachers  paid  by  public  funds.  The  legislature  took  its  first 
step  to  carry  out  that  mandate  in  1825  by  creating  the  Lit- 
erary Fund,  administered  by  the  Literary  Board,  as  a 
source  of  revenue  for  public  schools.2 

In  1 839  the  General  Assembly  created  the  first  for- 
mal local  government  bodies  to  supervise  public  educa- 
tion, ordering  the  justices  of  the  peace  in  each  county  to 
appoint  a  body  known  as  the  board  of  county  superinten- 
dents to  administer  that  county's  public  schools.  The 
General  Assembly  further  required  the  superintendents  to 
divide  their  counties  into  school  districts  and  to  appoint 
school  committees  to  manage  the  schools  in  each  district.3 
By  the  mid- 1840s  all  counties  had  established  a  public 
school  system.4 

In  1852  the  General  Assembly  created  the  appoint- 
ive post  of  state  superintendent  of  public  instruction5  and 
for  the  first  time  required  that  all  teachers  be  certified  by 
local  committees  of  examination.6  Local  officials  had  full 
control  over  the  curriculum  and  textbook  selection.7 

But  North  Carolina's  new  public  school  system, 
growing  and  improving  under  the  leadership  of  Superin- 
tendent Calvin  H.  Wiley,  was  a  casualty  of  the  Civil  War. 
When  the  war  ended,  Wiley  was  removed  as  state  super- 
intendent, and  the  Literary  Fund  collapsed,  because  the 


2.  1825  N.C.  Pub.  Laws  ch.  1. 

3.  Edgar  E.  Knight.  Public  School  Education  in  North  Carolina  (Bos- 
ton: Houghton-Mifflin.  1916).  140-47. 

4.  Id.,  148-49. 

5.  Id.,  156-57.  Calvin  H.  Wiley,  an  ardent  supporter  of  public  educa- 
tion, was  selected  as  the  first  state  superintendent. 

6.  M.  C.  S.  Noble.  A  History  of  the  Public  Schools  of  North  Carolina 
(Chapel  Hill,  N.C:  The  University  of  North  Carolina  Press.  1930),  204-5. 

l.ld..  199. 
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North  Carolina  and  Confederate  securities  that  supported 
the  fund's  endowment  were  worthless.* 

1868  to  1900 

With  the  adoption  of  the  constitution  of  1 868,  the 
state  began  the  task  of  reviving  the  public  school  system. 
The  constitution  directed  the  General  Assembly  to  main- 
tain, through  taxation  or  otherwise,  a  general  and  uniform 
system  of  free  public  schools  for  a  minimum  four-month 
term.  The  state  is  still  bound  by  that  provision,  although 
the  length  of  the  minimum  term  has  increased  to  nine 
months. 

The  constitution  of  1 868  also  changed  the  form  of 
governance  for  the  school  system.  It  created  a  new  state 
agency — the  State  Board  of  Education,  composed  of  des- 
ignated state  officials — to  replace  the  old  Literary  Board, 
and  it  empowered  the  new  board  to  manage  state  school 
funds  and  issue  rules  to  govern  the  public  schools.  The 
office  of  state  superintendent  of  public  instruction  became 
elective.  Boards  of  county  superintendents  were  abol- 
ished, and  local  supervision  of  schools  was  transferred  to 
the  boards  of  county  commissioners.  Commissioners 
were  required  to  divide  their  counties  into  districts  and  to 
maintain  from  county  resources  one  or  more  schools  in 
each  district  for  at  least  four  months  a  year.  The  constitu- 
tion authorized  the  General  Assembly  to  require  at  least 
sixteen  months  of  compulsory  education  for  children  be- 
tween the  ages  of  six  and  eighteen.4 

The  General  Assembly  implemented  the  provisions 
of  the  constitution  of  1868  in  Chapter  184  of  the  Public 
Laws  of  1868-69.  That  statute  set  the  framework  for  the 
school  system  that  prevailed  until  1900,  by  establishing  a 
State  Board  of  Education  and  vesting  county  commis- 
sioners with  local  control  over  public  schools.  It  also  cre- 
ated, for  all  townships,  popularly  elected  school 
committees  with  duties  similar  to  the  duties  of  today's  lo- 
cal school  boards:  to  maintain  schools  for  the  minimum 
term  with  free  tuition  for  all  children  (segregated  by  race) 
between  the  ages  of  six  and  twenty-one.  to  hire  and  fire 
teachers,  and  to  provide  schoolhouses  and  furnishings. 

In  finance  the  statute  earmarked  75  percent  of  total 
state  and  county  poll  tax  proceeds  as  school  revenue  in 
addition  to  the  General  Assembly's  appropriation  of 
$100,000  to  the  schools  from  the  state's  general  fund.'" 


X.  Id.,  233-49;  Hugh  T.  Letter  anil  Albert  R.  Newsome,  North  Caro- 
lina, The  History  oj  a  Southern  State,  rc\  ed.  (Chapel  Hill.  N.C:  The  Uni- 
versity of  North  Carolina  Press.  1963),  380-81. 

9.  N.C.  Const,  of  1868.  arts.  III.  IX. 

10.  This  $100,000  never  actually  was  spent,  due  to  insufficient  funds 
m  the  state  treasury  following  the  Civil  War.  Reference  to  this  appropriation 
was  deleted  from  the  school  code  in  the  Public  Laws  from  1887-88  and  did 
not  reappear  until  1899,  when  the  $100,000  became  an  annual  appropriation. 


Chapter  184  required  that  all  state-appropriated  school 
money  be  apportioned  according  to  local  school-age 
populations.  The  law  further  required  county  commis- 
sioners to  levy  local  school  taxes  sufficient  to  raise  rev- 
enue to  operate  schools  for  a  four-month  term. 

Chapter  1 84  contained  a  legislatively  prescribed  out- 
line course  of  study  for  the  first  time:  reading,  writing, 
spelling,  arithmetic,  geography,  and  grammar.  It  also  be- 
gan the  practice  of  state  adoption  of  textbooks.  The  State 
Board  of  Education  was  to  adopt  texts,  and  all  schools 
were  required  to  use  these  books  exclusively. 

The  system  established  in  1868  and  1869  evolved 
through  the  rest  of  the  century.  In  1872  the  General  As- 
sembly directed  the  boards  of  county  commissioners  to 
serve  as  boards  of  education."  The  1881  legislature  cre- 
ated the  post  of  county  superintendent,  identical  to 
today's  local  superintendent;  the  superintendent  was 
elected  by  joint  action  of  the  county  board  of  education 
and  the  county  justices  of  the  peace.12  In  creating  the  new 
executive  position,  the  legislature  brought  local  operation 
of  public  education  under  consolidated,  countywide 
management.  In  1885  the  General  Assembly  created 
three-member  county  boards  of  education  as  separate 
agencies,  with  members  chosen  biennially  by  the  board  of 
county  commissioners  and  the  county  justices  of  the 
peace.'3 

In  1 885  the  state  supreme  court  dealt  a  serious  blow 
to  the  rehabilitation  of  public  education.  In  Barksdale  v. 
Commissioners  of  Sampson  County  in  1885, u  the  court 
declared  that  local  school  expenses  were  not  "necessary 
expenses,"  and  therefore  the  constitution  required  a  vote 
of  the  people  before  local  taxes  could  be  levied  for 
schools. 

1900  through  1930 

The  first  years  of  the  twentieth  century  marked  a 
turning  point  for  North  Carolina's  public  school  system. 
They  ushered  in  a  period  of  heightened  public  support  for 
education,  spurred  by  the  efforts  and  enthusiasm  of  Gov- 
ernor Charles  B.  Aycock  (1901-5).  It  also  marked  a  new 
approach  in  state  funding  of  education:  direct  financing 
from  the  state's  tax  revenue.  The  state  renewed  its  com- 
mitment of  $100,000  as  an  ongoing  element  of  public 
school  finance.15  In  1901  the  legislature  appropriated  an 
additional  $  1 00,000  to  bring  up  to  the  four-month  term 


11.  1X72-73  N.C.  Pub.  Laws  ch.  90. 

12.  18X1  N.C.  Pub.  Laws  ch.  200. 

13.  1885  N.C.  Pub.  Laws  ch.  174. 
14. 93  N.C.  472  (1885). 

15.  1X99  N.C.  Pub.  Laws  ch.  637;  Paul  V.  Betters,  ed..  State  Central- 
ization in  North  Carolina  (Washington.  D.C.:  The  Brookings  Institution. 
19321.23. 
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those  counties  unable  to  afford  the  minimum  term  even 
after  levying  the  maximum  property  tax  allowed  by  the 
state  constitution.16  In  1903  the  legislature  reestablished 
the  Literary  Fund  to  serve  as  a  loan  fund  for  school 
construction.17 

A  major  financial  breakthrough  occurred  in  1907, 
when  the  state  supreme  court,  in  Collie  v.  Commission- 
ers,'* reversed  the  Barksdale  decision:  Spending  for  pub- 
lic schools  was,  it  was  now  seen,  a  "necessary"  expense. 
This  decision  made  it  possible  for  counties  to  levy  local 
taxes  without  a  vote  of  the  people  to  raise  the  revenue 
needed  to  support  the  minimum  four-month  school  term. 

The  General  Assembly  increased  the  state-levied 
property  tax  in  191319  to  fund  appropriations  to  the  coun- 
ties that  enabled  local  school  boards  to  lengthen  the 
school  terms,  and  in  1918  the  constitution  was  amended 
to  make  the  minimum  term  six  months  statewide.  To  pro- 
vide more  financial  support  for  the  longer  term,  the  Gen- 
eral Assembly  instituted  a  system  in  1919  under  which 
the  state  and  counties  shared  the  burden  of  paying  for  the 
six-month  term;  it  also  established  an  equalization  fund  to 
help  poorer  counties  meet  this  obligation.2" 

Equity  was  a  chief  financial  concern  in  public  educa- 
tion in  the  1920s.  In  1919  the  General  Assembly  had  or- 
dered a  statewide  revaluation  of  all  property  to  prevent 
counties  from  minimizing  the  amount  their  citizens  owed 
in  state  property  taxes  by  under-assessing  property  val- 
ues.21 But  after  a  constitutional  amendment  that  autho- 
rized the  income  tax  in  1920,  the  legislature  began 
levying  a  state  income  tax  as  a  chief  source  of  state  rev- 
enue and  abandoned  the  property  tax,  leaving  it  entirely  to 
local  governments.22 

The  appropriation  of  state  revenue  to  public  schools 
in  Chapter  146  of  the  Public  Laws  of  1921  included  a 
new  equalization  procedure.  Similar  approaches  are 
known  today  as  "power  equalization."  The  statute  di- 
rected the  State  Board  of  Education  to  distribute  to  each 
county  the  amount  needed  to  make  up  any  deficit  in 
financing  a  six-month  term  if  a  county  local  property  tax 
levy  of  30  cents  on  every  $100  valuation  did  not  produce 
enough.23  Despite  the  1920  revaluation  of  property,  the 
problem  of  fair  and  accurate  valuation  continued  to  spark 
controversy  throughout  the  twenties.  To  ensure  the  uni- 
formity of  property  assessment  required  for  effective 


16.  1901  N.C.  Pub.  Laws  ch.  543;  Betters.  State  Centralization,  23 

17.  1903  N.C.  Pub.  Laws  ch.  567. 
IS.  145  N.C.  170(1907). 

L9.  1913  N.C.  Pub.  Laws  ch.  33. 

20.  1919  N.C.  Pub.  Laws  ch.  102;  Betters.  State  Centralizatic 

21.  1919  N.C.  Pub.  Laws  ch.  84;  Betters,  State  Centralization.  31. 

22.  Lefler  and  Newsome,  Southern  State.  541— +2. 

23.  1921  N.C.  Pub.  Laws  ch.  146;  Betters.  State  Centralization.  32 


power  equalization,  the  General  Assembly  established  a    f 
State  Board  of  Equalization  in  1927.  The  legislature  di-    ( 
rected  the  board  to  standardize  local  property  values  and 
to  distribute  to  the  respective  counties  the  money  neces- 
sary to  finance  a  six-month  term  after  they  had  levied  a 
local  property  tax  of  40  cents  on  every  $100  valuation.24 

The  period  from  1900  through  1930  saw  major 
changes  in  other  facets  of  public  education  as  well.  The 
General  Assembly  enacted  statewide  compulsory  educa- 
tion in  1913,  requiring  all  children  between  the  ages  of 
eight  and  twelve  to  attend  school  for  four  months  each 
year.25  To  facilitate  attendance,  the  legislature  passed 
child  labor  laws  that  limited  the  hours  in  which  children 
could  work  in  factories.26 

In  1901  the  General  Assembly  designated  the  State 
Board  of  Education  as  a  textbook  commission,  respon- 
sible for  adopting  texts  for  elementary  schools  on  the  ba- 
sis of  recommendations  from  a  subcommission.27  In  1923 
the  legislature  changed  the  procedure  for  adopting  el- 
ementary school  textbooks  by  creating  a  separate  text- 
book commission  to  recommend  books  to  the  State  Board 
of  Education;  the  board  then  selected  books  for  adoption. 
High  school  texts  were  selected  differently — the  State 
Board  of  Education  approved  a  list  of  books,  and  the  lo 
cal  school  boards  made  final  choices  on  the  bas 
ommendations  by  the  county  commissioners 
General  Assembly  made  the  state  board  responsible  for 
adopting  high  school  textbooks  in  1931.2"  The  1923  leg- 
islation also  directed  the  textbook  commission  to  prepare 
an  outline  course  of  study,  subject  to  approval  by  the  su- 
perintendent of  public  instruction. 

Fiscal  Reforms  of  1931  and  1933 

The  fiscal  chaos  of  the  Great  Depression  led  directly 
to  the  creation  of  the  fiscal  framework  for  public  educa- 
tion that  survives  today.  By  1931  the  problems  faced  by 
taxpayers  in  paying  property  taxes  had  thrown  the  public 
school  finance  system  into  disarray.  Many  counties  were 
defaulting  on  debts,  and  many  teachers  were  not  paid.30 
The  General  Assembly  responded  by  enacting  the  School 


nd  the  lo- 
sis  of  rec-    ( 
rs.28  The    V 


24.  1927  N.C.  Pub.  Laws  ch.  256;  Betters,  State  Centralization.  37- 
39.  54-56;  Charles  D.  Liner,  "Public  School  Finance."  Popular  Government 
42  (Spring  1977):  13-19. 

25.  1913  N.C.  Pub.  Laws  ch.  173. 

26.  1913  N.C.  Pub.  Laws  ch.  64;  Knight.  Public  School  Education. 
347^48;  Lefler  and  Newsome,  Southern  State,  558. 

27.  1901  N.C.  Pub.  Laws  ch.  1. 

28.  1923  N.C.  Pub.  Laws  ch.  136. 

29.  1931  N.C.  Pub.  Laws  ch.  354. 

30.  By  November  1933.  61  counties  and  146  municipalities  had  de- 
faulted on  debts.  See  Report  of  the  Local  Government  Commission  (Raleigh. 
N.C.:LGC.  19341.8. 
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Machinery  Act  ( 1931 ),  which  radically  changed  the  struc- 
ture of  public  school  finance."  For  the  first  time  the  state 
was  made  responsible  for  paying  all  current  expenses  nec- 
essary to  finance  a  minimum  six-month  school  term,  leav- 
ing the  counties  responsible  for  constructing  and 
maintaining  school  buildings.  State  responsibility  for 
financing  a  uniform  statewide  basic  level  of  education  for 
a  minimum  term  remains  the  framework  of  public  school 
finance  in  North  Carolina. 

In  1933  the  legislature  completed  the  reform  of  1931 
by  extending  the  minimum  term  financed  by  state  funds 
to  eight  months,  abolishing  all  existing  local  school  taxes, 
and  authorizing  counties,  with  the  approval  of  county  vot- 
ers, to  levy  new  supplemental  school  taxes  to  support 
schools  at  standards  higher  than  minimum  state  require- 
ments.^ Counties,  as  the  basic  governmental  unit  for  op- 
erating schools,  remained  responsible  for  providing  and 
maintaining  school  buildings. 

By  providing  a  basic  level  of  state  support  for  educa- 
tion throughout  North  Carolina,  the  state  acted  decisively 
and  dramatically  to  rescue  public  schools  from  economic 
collapse.  The  legislation  of  1931  and  1933  shifted  respon- 
sibility for  financing  schools  to  the  state  and  this  meant 
that  achieving  the  constitutionally  mandated  minimum 
standard  no  longer  depended  on  the  ability  or  willingness 
of  local  taxpayers  to  pay  for  schools.  These  fiscal  reforms 
not  only  avoided  economic  disaster,  they  moved  North 
Carolina  in  the  direction  of  equal  opportunity  for  all 
North  Carolina  children  and  put  in  place  the  structure  for 
financing  schools  that  remained  largely  unchanged  until 
the  adoption  of  the  Basic  Education  Program  (BEP)  in 
1985. 


The  Current  System 

Governance 

The  state  constitution  sets  out  the  basic  structure  of 
public  school  governance.  It  requires  the  General  Assem- 
bly to  provide  for  a  general  and  uniform  system  of  free 
public  schools  for  a  minimum  nine-month  term."  It  cre- 
ates a  State  Board  of  Education  composed  of  the  lieuten- 
ant governor,  the  state  treasurer,  and  eleven  members 
appointed  by  the  governor,  subject  to  confirmation  by  the 
General  Assembly;14  one  member  may  be  a  public  school 


employee."  Two  high  school  students  appointed  by  the 
governor  and  the  state  teacher  of  the  year,  as  designated 
by  the  Department  of  Public  Instruction,  serve  two-year 
terms  as  advisors  to  the  state  board.36 

Under  the  constitution  the  state  board  determines 
education  policy  for  the  state,  including  distribution  of 
state  school  funds,  regulation  of  the  grade  and  salary  of 
school  employees,  adoption  of  a  standard  course  of  study, 
adoption  and  supply  of  textbooks,  and  supervision  of  stu- 
dent transportation.37  As  part  of  the  effort  to  increase 
schools'  accountability,  the  state  board  issues  an  annual 
"report  card"  for  the  state  and  for  each  school  administra- 
tive unit.38 

Under  the  constitution  the  superintendent  of  public 
instruction,  elected  by  statewide  popular  election,  is  the 
secretary  and  chief  administrative  officer  of  the  State 
Board  of  Education.34  The  superintendent  is  charged  with 
administering,  through  the  Department  of  Public  Instruc- 
tion, the  policies  established  by  the  board.4"  At  the  same 
time,  the  superintendent  has  under  his  or  her  direction  and 
control  all  matters  relating  to  the  provision  of  staff  ser- 
vices and  support  to  the  state  board  and  is  responsible  for 
implementing  federal  programs  on  behalf  of  the  state 
board.41  The  superintendent  organizes  the  Department  of 
Public  Instruction,  administers  funds  for  its  operation,  en- 
ters contracts  on  its  behalf.42  and  administers  the  funds 
appropriated  for  the  operation  of  the  State  Board  of  Edu- 
cation and  for  support  of  local  school  administrative 
units.41 

Efforts  to  fundamentally  change  the  complicated  re- 
lationship between  the  state  board  and  the  superintendent, 
such  as  making  the  superintendent  an  appointive  office, 
have  been  a  standard  feature  of  recent  sessions  of  the 
General  Assembly  but  have  not  been  successful. 

Local  boards  of  education  are  responsible  for  local 
administration  of  the  public  schools.  In  the  1994-95 
school  year  the  state  was  divided  into  1 19  school  units — 
100  county  units  and  19  city  units — each  administered  by 
its  own  school  board.  (With  a  few  exceptions,  "city"  units 
have  nothing  to  do  with  municipalities.  A  city  school  unit 
merely  takes  its  name  from  the  city  that  is  geographically 
most  closely  associated  with  it.  A  city  unit  has  its  own 


31.  1931  N.C.  Pun.  I.yusch   72X.  Belters.  \r.//<-  ( \-nlruli:ciii,ni.  4X- 


54. 


32.  1933  N.C.  Pub.  Laws  ch.  562.  The  requirement  of Miter  approval 
was  repealed  in  1943   1943  N.C.  Pub  Laws  ch.  255. 

33.  N.C.  Cons i   an   l.\.  §  2 
!4  N.C  CONS!  an   DC,  §  4 


35.  N.C.  GEN.  STAT.  §  1 15C- 10  (hereinafter  the  General  Statutes  \ 
be  cited  as  G.S.). 

36.  G.S.  115C-11. 

37.  N.C.  CONST,  art.  IX.  §  5;  G.S.I  15C-12. 

38.  G.S.  U5C-12(9)cl. 

39.  N.C.  Const,  art.  III.  §  7.  and  art.  IX.  §  4. 

40.  G.S.  U5C-21. 

41.  G.S.  H5C-21(a). 
42.G.S.  L15C-21(a)(l). 
43.  G.S.  H5C-21(b)(la). 
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governing  board  and  is  administered  separately  from  the 
county  unit,  but  it  too  depends  on  appropriations  by  the 
county  commissioners  for  its  local  funding.)  Although 
city  units  may  also  serve  as  special  taxing  districts  in 
which  supplemental  property  taxes  may  be  levied  for 
school  support,  for  fiscal  purposes  city  units  are  the  re- 
sponsibility of  county  boards  of  commissioners.  Any 
county  wide  revenues  that  are  appropriated  for  school  op- 
erating expenses  (but  not  for  capital  outlay)  must  be  dis- 
tributed to  all  units  in  the  county  equally  in  proportion  to 
average  daily  membership  (ADM). 

Although  the  General  Assembly  could  mandate  the 
merger  of  all  city  units  with  county  units,  it  has  not  cho- 
sen to  do  so.  Merger  of  specific  units  by  the  General  As- 
sembly is  possible.  In  addition,  the  General  Assembly  has 
provided  three  other  methods  for  merger  where  all  in- 
volved school  units  are  in  one  county.44  First,  the  school 
systems  themselves  may  bring  about  the  merger.  The 
merging  units  adopt  a  plan  of  merger,  which  becomes  ef- 
fective if  the  board  of  county  commissioners  and  the  State 
Board  of  Education  approve  it.  Second,  the  board  of  com- 
missioners may  compel  a  merger  by  adopting  a  merger 
plan  for  all  school  units  in  the  county.  Under  this  type  of 
merger,  the  county  must  provide  local  funding  per  aver- 
age daily  membership  to  the  merged  school  unit  for  sub- 
sequent years  of  at  least  the  highest  level  of  any  school 
unit  in  the  county  during  the  five  fiscal  years  that  pre- 
ceded the  merger.  Third,  a  city  board  may  force  a  merger 
by  dissolving  itself.  In  that  case  the  State  Board  of  Educa- 
tion must  adopt  a  merger  plan.  Through  these  various 
methods,  the  number  of  school  units  has  been  steadily 
declining.  In  1960  the  state  had  174  separate  school  units; 
in  1987-88,  140  units;  in  1994-95,  only  1 19  units. 

Members  of  county  school  boards  are  chosen  by 
popular  election;  members  of  city  school  boards  are  either 
elected  or  appointed,  as  provided  in  the  respective  local 
acts  that  created  these  boards.  Local  boards  have  five  ma- 
jor types  of  duties:  ( 1 )  to  hire  and  fire  school  employees, 
(2)  to  set  education  policy  within  the  guidelines  of  state 
education  policy,  (3)  to  preserve  the  assets  of  the  school 
unit  and  manage  the  local  school  budget,  (4)  to  inform  the 
county  commissioners  of  the  school  unit's  fiscal  needs, 
and  (5)  to  serve  as  a  hearing  board  for  local  education  dis- 
putes.45 Local  boards  appoint  superintendents  as  chief  ad- 
ministrative officers  to  implement  state  and  local  board 
policies  in  their  units.46 


44.G.S.  115C-67. -68.1.  and  - 
that  involve  more  than  one 

45.  G.S.  115C-45and-47. 

46.  G.S.  1 1 5C-27 1  through  -276 


8.2.  G.S. 
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i  deals  with  merger 


Unlike  school  boards  in  many  states,  school  boards 
in  North  Carolina  have  no  authority  to  levy  taxes.  Boards 
of  county  commissioners  (and  city  councils  in  a  few  cit- 
ies) are  the  sole  local  tax-levying  agents  for  the  schools. 
Each  year  a  local  school  board  must  request  local  school 
funds  from  the  board  of  county  commissioners.  The  com- 
missioners set  the  county's  appropriation  to  the  schools 
and  levy  property  taxes  to  raise  the  necessary  revenue. 
County  commissioners  also  decide  whether  to  levy  the 
voted  supplemental  school  tax  (if  there  is  one),  and  they 
set  the  rate  for  that  tax  (within  the  voted  limit).  A  school 
board's  only  recourse  if  it  and  the  county  commissioners 
disagree  over  the  county's  appropriation  is  through  a  dis- 
pute-resolution procedure  that  begins  with  referral  of  the 
dispute  to  the  clerk  of  superior  court,  followed  by  arbitra- 
tion by  the  clerk  or  referral  to  superior  court.  Any  deci- 
sion may  be  appealed.47 

Finance 

In  General 

The  current  structure  for  public  school  finance  was 
set  by  the  School  Machinery  Act  of  1931.  That  law  is  the 
keystone  of  a  system  that  makes  the  state  responsible  for 
all  current  expenses  necessary  to  maintain  the  minimum 
nine-month  term;  it  also  authorizes  counties  to  supple- 
ment that  funding  and  makes  them  responsible  for  con- 
structing and  maintaining  school  buildings.  This  split  in 
responsibilities  was  reaffirmed  by  the  General  Assembly 
as  recently  as  1984.4S  The  state's  fiscal  responsibility  has 
two  dimensions:  financing  a  term  of  minimum  length  and 
providing  a  level  of  support,  defined  by  numerous  pro- 
grams and  formulas,  that  will  maintain  an  educational 
program  of  basic  content  and  quality  throughout  the  state. 

From  the  1930s  into  the  1980s,  the  state  had  no  es- 
tablished standard  for  determining  the  level  of  funding  it 
would  provide  for  the  minimum  term — that  level  was  set 
simply  by  the  amount  appropriated  by  the  General  As- 
sembly and  distributed  through  various  allocation  formu- 
las. The  appropriations  and  formulas  gave  the  only 
definition  of  the  state-provided  educational  program. 


47.  G.S.  1 15C-431;  Laurie  L.  Mesibov.  "The  School  Budget  and  Fis- 
cal Act."  School  Law  Bulletin  19  (Winter  1988):  20-32.  at  24.  In 
Cumberland  County  Bd.  of  Educ.  v.  Cumberland  County  Bd.  of  Comm'rs, 
113  N.C.  App.  164.  438  S.E.2d  424  (1993),  the  North  Carolina  Court  of 
Appeals  ruled  that  a  dispute  was  not  judicially  reviewable,  because  it  was 
moot  by  the  time  it  reached  the  court.  The  court  noted  that  "the  current  pro- 
cedure [for  dispute  resolution]  is  unworkable  and  impractical."  Cumberland. 
at  167.  438  S.E.2d  at  426.  The  court  indicated  that  the  General  Assembly 
should  address  this  problem. 

48.  1984  N.C.  Sess.  Laws  ch.  1 103,  now  codified  at  G.S.  1 15C- 
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In  1984  the  General  Assembly  adopted  a  policy  for 
denning  the  state's  financial  responsibility.  It  announced 
that  "it  is  the  policy  of  the  State  of  North  Carolina  to  pro- 
vide from  State  revenue  sources  the  instructional  ex- 
penses for  current  operation  of  the  public  school  system 
as  defined  in  the  standard  course  of  study."49  Accompany- 
ing this  sweeping  statement  was  a  direction  to  the  State 
Board  of  Education  to  develop  a  standard  course  of  study 
to  be  offered  to  every  public  school  student. 

In  response  the  state  board  proposed  and  the  General 
Assembly  adopted  the  Basic  Education  Program  in  1985. 
In  addition  to  identifying  the  educational  program  that 
should  be  available  to  every  child,  as  discussed  below,  the 
Basic  Education  Program  adds  to  the  school  finance  sys- 
tem a  new  feature:  a  standard  for  the  program  of  educa- 
tion the  state  should  finance.  The  essential  difference 
between  North  Carolina's  current  system  of  finance  and 
the  system  established  in  1933  is  that  the  level  of  state 
support  is  now  to  be  set  according  to  the  Basic  Education 
Program's  requirements. 

The  effect  of  the  Basic  Education  Program  has  been 
to  raise  the  level  of  state  support.""  The  state  allocates 
money  to  school  units  through  formulas  intended  to  mea- 
sure the  need  for  resources  required  to  offer  the  standard 
course  of  study,  as  defined  by  the  Basic  Education  Pro- 
gram. The  effect  of  the  program's  allotment  formulas  is  to 
allocate  more  money  per  student  in  the  smallest  counties, 
which  tend  to  be  relatively  poor  and  rural."  Although  the 
state  funds  are  to  provide  a  uniform  program,  the  dollar 
amount  of  the  funds  vary  somewhat  because  of  variations 
in  state  spending  for  salaries  and  differences  in  the 
amount  units  spend  in  transportation  and  certain  other 
costs. 

Here  is  the  most  important  feature  of  North 
Carolina's  state  school  financing  system,  as  modified  by 
the  Basic  Education  Program:  The  state  takes  income, 
sales,  and  other  tax  revenue  from  all  residents  and  allo- 
cates it  for  teachers  and  other  school  resources  statewide, 
without  regard  to  the  ability  or  willingness  of  local  resi- 
dents to  support  schools  through  local  taxes.  In  many 


49.  Id. 

50.  Since  1986  the  state  has  paid  foi  one  finance  officer  per 
county.  1985  N.C.  Sess.  Laws  ch.  479.  §  55.  Basic  Education  Program 
funds  for  vocational  education  programs  and  clerical  personnel  were  ap- 
propriated to  supplement,  not  supplant,  existing  state  and  local  funding 
for  schools.  19X7  N.C.  Sess.  Laws  ch.  830,  §  88  When  the  Basic  Edu- 
cation Program  is  fully  funded,  the  total  number  ol  new  positions  is  es- 
timated at  24.500;  86  percent  are  directly  related  to  teaching  and 
student-related  activities,  fiscal  Research  Division.  N.C.  General  Assem- 
bly. North  Carolina  Public  Schools  Programs:  \  Renew  (Raleigh.  N.C: 
FRD,  N.C.  General  Assembly,  1993),  16. 

51.  Charles  D.  Liner,  "Distribution  ol  Stale  funds  to  Poor  and  Small 
School  Units:  An  Analysis,"  School  Law  Bulletin  23  (Spring  1992)   12   13 


Table  1 

State  Appropriations  for  Small-School  Systems 

and  Low-Wealth  Schools  in  North  Carolina, 

Fiscal  Years  1991-92  to  1994-95 

(in  millions  of  dollars) 

Fiscal  Year 


1991-92  1992-93  1993-94  1994-95 


Small-school  systems 
Low-wealth  schools 


Note:  General  Fund  appropriations  for  education  exceeded  $3.1  billion 
in  each  of  the  fiscal  years  listed  above;  for  fiscal  year  1994-95  they 
neared  $3.6  billion. 


other  states  the  state  government  helps  poor  units  through 
grants  designed  to  help  the  units  provide  a  basic  level  of 
funding,  but  in  North  Carolina  the  state  government  itself 
provides  the  basic  level  of  support.  As  a  result,  taxpayers 
in  the  highest-income  counties  contribute  more  than  oth- 
ers toward  financing  schools  across  the  state,  conse- 
quently the  funding  disparities  between  poor  and  wealthy 
units  in  North  Carolina  are  not  as  large  as  those  in  most 
other  states. 5: 

Even  with  the  state  providing  the  lion's  share  of 
school  operating  funds  and  providing  it  in  a  way  intended 
to  meet  operating  expenses  of  the  basic  program.53  fund- 
ing disparities  exist,  largely  because  some  counties  are 
more  able  or  willing  than  others  to  use  local  tax  money  to 
supplement  what  the  state  provides.  Recognizing  that  the 
ability  of  counties  to  provide  local  tax  revenue  for  schools 
varies  considerably,  in  1991  the  General  Assembly  en- 
acted two  new  programs  independent  of  the  Basic  Educa- 
tion Program.  These  are  the  Low-Wealth  Supplemental 
Funding  program  and  the  Small-Schools  Supplemental 
Funding  program.54  These  programs  distribute  additional 
state  funds  to  school  units  that,  because  of  relatively  low 
property  tax  bases  or  enrollments,  have  difficulty  support- 
ing schools  (see  Table  l).55  Because  the  money  is  in- 
tended to  allow  school  units  to  enhance  the  instructional 


52.  id. 

53.  The  degree  of  support  required  to  meet  this  responsibility  is  com- 
paratively high:  in  hscal  year  1991-92  the  state  provided  approximately  69 
percent  ol  all  prim.it>  and  secondary  education  current  expense  funds.  State 
Board  of  1  ducation,  Worth  Carolina  Public  Schools:  Statistical  Profile  1993 
(Raleigh,  N.C:  SBE,  1993),  1-48. 

54.  1991  N.C.  Sess.  Laws  ch.  689,  §§201.1, 201.2. 

55.  I  ow  wealth  is  defined  by  the  relationship  between  a  county's  abil- 
ity to  pay  for  education  measured  by  its  property  tax  base  and  per  capita  in- 
come  Small-system  funds  go  to  (1)  county  school  units  with  an 

daily  membership  (ADM)  oi  fewerthan  3,000  students  and  (2)  county  school 
units  with  an  ADM  of  3,000  to  4,000  it  the  county  has  an  adjusted  property 
tax  base  per  student  that  is  below  the  state  adjusted  property  tax  base  per  stu- 
dent and  il  the  total  ADM  o1  all  school  units  in  the  county  is  betwi  i 
and  4. lid. 
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program  and  student  achievement,  it  must  be  used  to 
supplement,  not  supplant,  county  appropriations.  The 
State  Board  of  Education  may  not  allocate  either  small- 
school  or  low-wealth  funds  to  a  county  found  to  have 
used  the  funds  to  supplant  local  per-student  current  ex- 
pense funds.56 

In  addition  to  providing  funds  through  the  Basic 
Education  Program  and  the  low- wealth  and  small-system 
formulas,  the  General  Assembly  appropriates  funds  for 
special  challenges  faced  by  school  systems.  For  example, 
in  1994  the  General  Assembly  created  the  State  School 
Technology  Fund,  a  nonreverting  special  revenue  fund 
under  the  control  and  direction  of  the  State  Board  of  Edu- 
cation, and  put  $42  million  in  a  reserve  for  the  fund.57 
These  funds  will  be  made  available  after  the  Commission 
on  School  Technology  develops  a  state  school  technology 
plan  for  improving  student  performance  through  the  use 
of  learning  and  instructional  management  technologies. 
Every  local  school  board  must  develop  a  local  school  sys- 
tem technology  plan  that  meets  the  state  plan's  require- 
ments. After  a  local  plan  has  been  approved  by  the  state 
board,  all  state  funds  spent  by  the  local  board  for  school 
technology  must  be  used  to  implement  the  plan. 

The  state's  substantial  role  in  funding  public  educa- 
tion is  reflected  in  special  reporting  requirements,  in  pro- 
visions for  disbursing  state  moneys,  and  in  a  state- 
designed  uniform  budget  format  that  each  administrative 
unit  must  follow.58  The  format  mandates  the  structure  and 
chart  of  accounts  for  school  units,  thereby  establishing  the 
framework  within  which  financial  information  will  be 
presented  and  budgetary  decisions  made.  The  uniform 
format  also  allows  valid  comparisons  between  school 
units. 

Financing  Construction 

Local  governments  have  been  responsible  for 
financing  school  construction  in  North  Carolina  since  the 
state's  public  school  system  was  established  in  1839. 
Even  the  dramatic  structural  changes  of  the  1930s,  when 
the  state  assumed  the  duty  to  finance  current  expenses  of 
local  school  units,  did  not  change  this  basic  responsibility. 
It  was  reaffirmed  by  the  General  Assembly  in  1 984.5y 

However,  over  the  years  the  state  repeatedly,  and  in- 
creasingly, has  offered  direct  and  indirect  assistance  for 
construction  costs.  Since  1903,  for  example,  the  state  has 
made  relatively  modest  loans  from  the  State  Literary 


Table  2 
Sources  of  Funds  for  Current  and  Capital  Expen- 
ditures, North  Carolina  Public  Schools,  1991-92 


56.  1993  N.C.  Sess.  Laws  (Reg.  Sess..  1994)  ch.  769.  §  19.32  defines 
"supplant"  as  to  decrease  local  per  student  current  expense  appropriations 
from  one  fiscal  year  to  the  next  fiscal  year. 

57.  1993  N.C.  Sess.  Laws  (Reg.  Sess..  1994)  ch.  769.  §  8.5. 

58.  G.S.I  15C-426. 

59.  Codified  at  G.S.  1 15C-408(b). 


Current 

Operating 

Expenditures 


Capital 
Expenditures 


Amount  ($) 

Percent 

Amount  ($) 

Percent 

State 

Federal 

Local 

3,212,361,504 

372,936,465 

1,064,979,657 

8.0 
22.9 

47,374,727 

4,812,632 

484,277,281 

8.8 
0.9 
90.3 

Total 

4,650,277,626 

100.0 

536,464,640 

100.0 

Note:  These  figures  do  not  include  state  aid  measures  in  the  form  of 
revenue  sharing  or  matching  grants. 

Source:  State  Board  of  Education.  North  Carolina  Public  Schools:  Sta- 
tistical Profile  1993  (Raleigh,  N.C:  SBE,  1993)  1-48  and  1-62 


Fund  to  counties  for  construction.60  Several  times  since 
1 949  the  state  has  issued  bonds  to  finance  grants  to  local 
school  boards  for  school  construction.  Those  bond  issues 
were  $25  million  in  1949  (combined  with  $25  million 
from  the  postwar  reserve  fund).  $50  million  in  1953,  $100 
million  in  1963,  and  $300  million  in  1973.  Proceeds  of 
the  1963  and  1973  bond  issues  were  distributed  solely  on  • 
the  basis  of  school  enrollment.  As  the  money  obtained  ^ 
from  the  1963  and  1973  bond  issues  has  been  depleted, 
the  percentage  of  the  state's  direct  contribution  to  school 
capital  outlay  has  dropped  from  the  26.6  percent  average 
for  1970  to  1978  to  less  than  9  percent  in  1991-92  (see 
Table  2).61 

As  the  funding  wells  created  by  the  1963  and  1973 
state  bond  issues  ran  dry,  many  local  school  units  found  it 
increasingly  difficult  to  pay  for  school  construction  with 
local  funds.  In  1979  the  Governor's  Commission  on  Pub- 
lic School  Finance  recommended  additional  bond  issues 
to  aid  local  school  construction.62  The  General  Assembly 
has  not  adopted  that  recommendation.  Instead,  it  provided 
alternative  relief  in  1983  by  authorizing  counties  to  levy 
an  additional  one-half  cent  sales  and  use  tax,  with  a  speci- 
fied percentage  of  the  resulting  revenue  earmarked  for 
school  capital  outlay,  including  retirement  of  existing 
school  indebtedness.6'  In  1986  the  General  Assembly 


60.  Benjamin  B.  Sendor.  "Financing  School  Construction:  A  Primer." 
School  Law  Bulletin  16  (Winter  1985):  1-8. 

61.  Id.;  SBE.  Statistical  Profile  1993.  1-48,  1-62. 

62.  Governor's  Commission  on  Public  School  Finance,  Access  to 
Equal  Educational  Opportunity  in  North  Carolina  (Raleigh,  N.C:  GCPSF, 
1979). 

63.  In  1983  county  funds  were  earmarked  for  ten  years.  For  the  first 
five  years  counties  were  required  to  earmark  40  percent  of  the  proceeds:  for 
the  second  five  years.  30  percent.  In  1993  the  30  percent  earmarking  require- 
ment was  extended  for  five  more  years. 
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authorized  another  local  retail  sales  tax  with  the  same 
half-cent  rate.  Counties  again  were  required  to  earmark  a 
portion  of  their  receipts  for  school  construction  or  to  pay 
school  bond  indebtedness  that  was  incurred  no  more  than 
five  years  before  the  tax  took  effect.64  Unspent  funds  had 
to  be  placed  in  a  county  capital  reserve  fund  for  schools. 

Although  the  local  responsibility  for  financing 
school  capital  outlay  is  still  in  place,  these  local  sales 
taxes  may  reasonably  be  viewed  as  a  form  of  state  rev- 
enue sharing  because  the  state  is  collecting  and  using  a 
traditional  state  revenue  source — the  retail  sales  tax — to 
provide  funds  to  local  units  to  meet  school  construction 
needs.  In  addition,  the  General  Assembly  changed  the  dis- 
tribution of  the  sales  tax  proceeds  to  favor  poorer  coun- 
ties: the  proceeds  of  the  1983  and  1986  local  sales  taxes 
are  distributed  to  counties  according  to  their  population, 
rather  than  the  point  of  collection. 

The  School  Facilities  Finance  Act  of  1987,65 
financed  mainly  by  an  increase  in  the  corporate  income 
tax,  provided  additional  state  funds  for  school  construc- 
tion by  establishing  two  new  funds.  These  funds  were  ex- 
pected to  generate  $830  million  in  additional  funds  for 
school  capital  needs  over  ten  years.6"  First,  the  Public 
School  Capital  Building  Fund  distributes  state  funds  to  all 
counties  according  to  their  school  enrollment.  These 
funds  must  be  matched  by  $  1 .00  of  local  funds  for  each 
$3.00  of  state  funds;  earmarked  local  sales  tax  revenues 
can  be  used  as  local  matching  funds.  Second,  the  Critical 
School  Facility  Needs  Fund  provides  funds  for  specific 
school  construction  projects  to  counties  and  school  units 
based  on  need  for  new  or  renovated  facilities  and  the 
county's  ability  to  fund  school  construction.  The  commis- 
sion determines  which  counties  have  the  greatest  critical 
needs  in  relation  to  resources.  This  fund,  like  the  method 
of  distributing  proceeds  of  the  1983  and  1986  additional 
sales  taxes,  reflects  the  General  Assembly's  concern  for 
the  needs  of  counties  with  the  least  ability  to  pay  for 
school  construction.  As  a  result  of  these  provisions, 
poorer  counties  have  received  more  state  aid  per  student 
for  construction  than  have  larger,  high-income  counties.'7 


64.  In  I9S6  counties  were  required  in  earmark  60  percent  tor  the  hrst 
two  \cars.  then  declined  lei  nothing  m  the  twelfth  \car.  This  provision  was 
changed  in  1987  to  require  the  60  percent  level  tor  eleven  years.  In  1993  this 
requirement  was  extended  for  an  additional  five  years. 

65.G.S.  U5C-546.1  and  -546.2;  G.S.  1 15C-489  through  -489.4. 

66.  Through  fiscal  year  1992-93.  close  to  $305  million  was  made 
available  tor  school  construction  through  the  Public  School  Building  Capi- 
tal Fund  and  nearly  $165  milium  through  the  Critical  School  Facility  Needs 
Fund.  N.C.  Department  of  State  Treasurer.  Report  on  County  Speiulint;  lot 
Publi,  School  Capital  Outlay  (Raleigh,  N.C:  NCDST,  Feb.  15,  1992  and 
pi   ■  i. 'ii    years). 

67.  Charles  D  Liner.  'Twelve  Years  and  $3  Billion  Later:  School  Con- 
struction in  North  Carolina." /'<>/.»/,;/  Government  600  all  1994):  30-43. 


From  1984  to  1993  the  new  state  aid  measures  (the 
earmarked  portion  of  sales  tax  revenues  and  money  from 
the  two  funds  established  in  1987)  provided  local  units 
nearly  $1 .5  billion  in  additional  funds  for  school  construc- 
tion.hS  While  this  additional  state  aid  was  substantial,  it 
was  only  one-half  of  the  total  spending  of  $3  billion  on 
school  construction  during  this  period.  Counties  provided 
the  other  half,  by  using  local  revenue  sources  and  through 
the  use  of  debt  financing  for  school  construction.  Debt 
financing  has  become  increasingly  popular,  in  part  be- 
cause the  most  effective  way  for  a  county  to  take  advan- 
tage of  state  aid  is  to  leverage  it  by  issuing  bonds  and 
using  earmarked  sales  tax  proceeds  to  pay  debt  service 
payments. 

Several  state  agencies  and  commissions  have  pre- 
pared estimates  of  school  construction  needs  in  recent 
years.  In  1 98 1  the  total  statewide  needs  were  estimated  at 
$1.8  billion  by  local  school  boards.  In  1984  estimated 
statewide  needs  were  $2.2  billion,  and,  despite  expendi- 
tures of  more  than  $3  billion  in  construction,  in  1993  the 
estimated  construction  needs  stood  at  $5.6  billion.^  These 
surveys  documented  substantial  needs  for  school  facili- 
ties. Without  questioning  the  accuracy  of  these  estimates, 
it  nevertheless  is  important  to  consider  that  if  the  state  as- 
sumes a  larger  role  in  providing  school  construction  aid, 
the  state  and  local  school  boards  might  differ  in  their  as- 
sessments of  the  scale,  priority,  and  urgency  of  local 
needs. 

Employees  and  Students 

Local  boards  of  education  have  sole  authority  to 
hire,  fire,  and  reappoint  individual  teachers.  However, 
they  must  act  within  state  guidelines.  Boards  may  hire 
only  certified  teachers.70  Teachers  obtain  initial  certifica- 
tion through  graduation  from  university  programs  ap- 
proved by  the  State  Board  of  Education  and  by  scoring  a 
prescribed  minimum  on  a  standard  examination  that  mea- 
sures academic  and  professional  preparation.71  The  state 
also  encourages  lateral  entry  into  the  profession  of  teach- 
ing "by  skilled  individuals  from  the  private  sector."72  Un- 
der this  route,  teaching  is  possible  under  a  provisional 
certificate  for  no  more  than  five  years;  regular  certifica- 
tion is  required  before  the  sixth  year  of  teaching. 


68.  Id. 

69  I  he  S3. 2  billion  spent  on  school  con: 
1993  was  77  percent  more  than  called  for  by  thi 
range  needs.  /,/. 

70.  G.S.I  15C-295. 

71.  G.S.I  15C-295  through  -298. 

72.  G.S.  H5C-296(c) 


nun  1982  to 
mrve j  ol  long 
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Section  1 15C-325  of  the  North  Carolina  General 
Statutes  (G.S.)  mandates  a  two-tiered  system  of  proba- 
tionary and  career  (tenured)  teachers,  and  it  establishes 
procedural  requirements  for  local  school  boards  making 
nonreappointment,  demotion,  and  dismissal  decisions. 
The  General  Assembly  sets  a  statewide  salary  schedule 
for  teachers  based  on  level  of  education  and  years  of  ser- 
vice,71 and  the  State  Board  of  Education  determines,  on 
the  basis  of  average  daily  enrollment,  the  number  of 
teachers  to  be  allotted  to  each  local  unit.74  The  salary 
schedule  and  allotment  determine  the  amount  of  money 
that  the  state  pays  for  teachers'  salaries  for  each  adminis- 
trative unit.  Local  boards  may  supplement  salaries  or  hire 
additional  teachers  with  local  funds. 

Superintendents  and  associate  and  assistant  superin- 
tendents are  hired  under  contracts  with  the  board.  Under 
current  law.  principals  and  some  central  office  administra- 
tors are  eligible  for  career  status.75  In  a  significant  change, 
after  July  1,  1995,  persons  promoted  to  or  employed  in  a 
principal,  assistant  principal,  director,  or  supervisor  posi- 
tion will  not  be  eligible  for  career  status76  but  will  be  hired 
under  contracts. 

Administrators  must  meet  standards  in  education 
and  experience  set  by  the  State  Board  of  Education.77 
In  1993  the  General  Assembly  created  the  Standards 
Board  for  Public  School  Administration.78  This  board 
will  create  a  new  examination  for  prospective  admin- 
istrators, adding  the  criterion  of  "qualification"  to  the 
familiar  concept  of  certification.  Beginning  in  1997, 
applicants  for  certification  will  first  have  to  qualify  by 
passing  this  new  test. 

Children  between  the  ages  of  seven  and  sixteen  must 
attend  school  for  at  least  nine  months  of  each  year;  they 
may  enroll  in  a  public  school,  a  private  school,  or  a  home 
school.™  Parents  and  guardians  who  choose  to  enroll  chil- 
dren under  age  seven  in  public  school  also  are  subject  to 
the  compulsory  attendance  law.  Under  Article  IX,  Section 
2,  of  the  North  Carolina  Constitution  and  G.S.  1 15C-1 


73.  1993  N.C.  Sess.  Laws  (Reg.  Sess..  1994)  ch.  769.  §  19.9.  The  cur- 
rent state  salary  schedule  does  not  consider  performance  in  setting  pay  for 
teachers.  However,  the  General  Assembly  is  interested  in  promoting  perfor- 
mance-based pay.  After  experimenting  with  the  development  of  a  "career 
ladder"  in  the  19X0s.  the  General  Assembly  pulled  back  from  a  statewide 
program  of  differentiated  pay.  Instead,  local  units  may  develop  differentiated 
pay  plans  under  the  School  Improvement  and  Accountability  Act  of  1989. 
G.S.  115C.-238.1  through -238.8. 

74.  G.S.  I15C-301. 

75.  G.S.  U5C-325. 

76.  G.S.  U5C-325(c)(3) 

77.  G.S.  1 I5C-271;  G.S.  115C-284. 

78.  G.S.  1 15C-290.1  through  -290.9. 

79.  N.C.  Const,  an.  IX.  §§  2  and  3;  G.S.  1 15C-378. 


and  -366. 1 .  children  may  attend  school  in  their  adminis- 
trative unit  without  paying  tuition.80 

One  of  the  most  significant  events  for  public  educa- 
tion was  the  United  States  Supreme  Court's  decision  in 
Brown  v.  Board  of  Education.™  which  held  that  state-im- 
posed segregation  of  students  on  the  basis  of  race  violates 
the  Equal  Protection  Clause  of  the  United  States  Constitu- 
tion. Dismantling  the  state's  dual  system  of  public  schools 
was  a  long,  sometimes  painful  process,1"  that  continues  to 
have  a  profound  impact  on  the  responsibilities  of  school 
officials  at  both  the  state  and  local  levels. 

The  principle  of  equal  protection  has  been  extended 
to  cover  children  with  disabilities  and  other  special  needs. 
Today  every  child  with  a  disability  who  needs  special 
education  is  entitled  to  a  free  appropriate  education  pro- 
vided by  the  state.1" 

Curriculum  and  Textbooks 

The  General  Assembly  requires  that  a  few  specific 
subjects  be  taught:  instruction  relating  to  civic  literacy  and 
to  the  prevention  of  AIDS  and  other  communicable  dis- 
eases, state  and  federal  government,  free  enterprise,  fire 
prevention,  the  harmful  aspects  of  drugs  and  alcohol, 
cardio-pulmonary  resuscitation,  health  education,84  and 
music. B5  Other  curriculum  decisions  are  left  to  the  State 
Board  of  Education  and  each  local  school  board. 

The  state  board  issues  a  course  of  study  that  sets  forth  a 
broad  outline  of  the  required  curriculum.  The  Basic  Educa- 
tion Program  contains  the  educational  program  that  must  be 
offered  by  every  school  unit,  when  the  program  is  fully 
implemented.  The  Basic  Education  Program  must  contain  in- 
struction in  the  areas  of  the  arts,  communication  skills,  physi- 
cal education  and  personal  health  and  safety,  mathematics, 
media  and  computer  skills,  science,  second  languages,  social 
studies,  and  vocational  education.86 


80.  Boards  of  education  may  charge  reasonable  instructional  fees  as 
long  as  they  have  policies  for  fee  waivers  for  students  whose  families  can- 
not pay  the  fees.  Sneed  v.  Greensboro  Bd.  of  Educ.  299  N.C.  609,  264 
S.E.2d  106(1980). 

81.301  U.S.  483(1954). 

82.  See.  e.g..  North  Carolina  State  Bd.  of  Educ.  v.  Swann.  402  U.S.  43 
(1971);  United  States  v.  Scotland  Neck  City  Bd.  of  Educ.  407  U.S.  484 
( 1972).  Many  local  school  boards  continue  to  deal  with  issues  involving  race, 
such  as  lower  test  scores  for  minoritj  students,  efforts  to  attract  more  diverse 
faculties,  and  racial  balance  in  attendance  zones. 

83.  G.S.  1 I5C-106.  See  Laurie  L.  Mesibov,  "What's  So  Special  about 
Special  Education?"  School  Law  Bulletin  25  (Summer  1994):  1-15. 

84.  G.S.  115C-81. 

85.  G.S.  115C-307. 

86.  When  it  began  developing  the  program,  the  State  Board  o: 
cation  made  a  key  decision  by  defining  the  term  "basic  education  pro; 
comprehensively:  to  include  not  only  curriculum  but  also  such  components 
as  stalling  needs,  support  ser\ices.  class  si/c.  and  competency  standards  h\ 
grade  level  for  curriculum  areas  and  promotion  standards. 


f  Edu-      I 
gram"      >^ 
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The  Basic  Education  Program's  primary  goal  is  to 
ensure  that  public  school  students  have  access  to  a  basic, 
adequate  program,  no  matter  where  they  attend  school; 
the  required  curriculum  merely  sets  a  minimum  standard. 
Local  school  boards  are  responsible  for  implementing  the 
program,  and  they  are  free  to  supplement  it.S7 

The  state  board  also  sets  the  number  of  units  a  stu- 
dent must  accumulate  to  graduate  from  high  school.  The 
state  currently  is  developing  new  requirements  for  high 
school  graduation.  The  Education  Standards  and  Ac- 
countability Commission  must  develop  high  education 
standards  and  assessments  to  assure  that  high  school 
graduates  meet  these  standards.  No  later  than  the  spring 
semester  of  the  year  2000,  every  high  school  senior  will 
be  required  to  achieve  the  standards  before  he  or  she  will 
be  awarded  a  diplomat 

Basic  textbooks  for  the  state  course  of  study  are 
adopted  by  the  state  board  after  they  are  evaluated  by  the 
State  Textbook  Commission.  The  state  board  may  adopt 
several  different  books  for  given  subjects  at  the  same 
grade  level,  thereby  permitting  local  school  boards  to  se- 
lect books  from  several  on  an  approved  list.  The  state 
board  purchases  such  texts  and  distributes  them,  through 
local  units,  free  of  charge  to  students.*'  Besides  the  basic 
state  textbooks,  local  boards  may  authorize  the  use  of 
supplementary  instructional  materials,  paying  for  them 
with  funds  allocated  by  the  State  Board  of  Education  or 
with  local  funds.4" 

School  Reform  and  Accountability 

The  General  Assembly's  search  for  the  right  balance 
between  state  and  local  decision  makers,  as  part  of  its  ef- 
forts to  improve  education,  has  led  to  new,  complicated 
relationships  between  the  state  and  local  school  boards. 
The  state  sets  the  goals'"  and  framework  for  education 
through  the  Basic  Education  Program.  The  Basic  Educa- 
tion Program  is  itself  a  significant  element  of  school 

87.  The  Stale  Board  of  Education  is  empowered  io  adopt  rules  requir- 
ing all  loeal  hoards  of  education  to  implement  the  Basic  Hducation  Program 
on  an  incremental  basis  "within  funds  appropriated  by  the  General  Assem- 
bly and  h>  units  ol  local  government."  G.S  I  l5C-81(a).  This  provision  pro- 
tects local  school  hoards  from  being  responsible  tot  a  state-created  but 
unfunded  mandate.  The  General  Assembl)  has  stated  its  intent  that  "until  the 
Basic  Education  Program  is  fully  funded,  the  implementation  of  the  Basic 
Education  Program  shall  be  the  locus  of  Stale  educational  funding.  It  is  the 
goal  of  the  General  Assembly  that  the  Basic  Education  Program  be  fully 
funded  and  completely  operational  in  each  local  school  administrative  unit 
by  July  I,  1995."  Id.  This  goal  will  not  be  met. 

88.  G.S.  U5C-105.1  through -105.10. 

89.  G.S.  115C-85  through -102. 
90  <i  s   |  isc  lis 

91.  G.S.  I  15C-238.1  states.  "It  is  the  intent  of  the  General  Assembly 
that  the  mission  of  the  public  school  community  is  to  challenge  with  high 
expectations  each  child  to  learn,  to  achieve,  and  to  lullill  his  or  her  potential" 
In  enacting  the  Basic  Education  Program,  the  General  Assembl)  said  it 


reform  directing  what  educational  program  must  be  avail- 
able to  all  students.  Since  its  enactment,  however,  school 
units  have  been  given  more  authority  to  determine  how  to 
meet  those  goals  and  more  flexibility  in  determining  how 
to  deliver  the  educational  program.  The  School  Improve- 
ment and  Accountability  Act  of  19899-  mandates  "power- 
ing down"  of  decisions  to  local  units  and  individual 
schools.  In  return,  schools  are  called  upon  to  increase  par- 
ticipation by  staff  members  and  parents  in  their  decisions 
and  to  be  more  accountable  for  student  performance. 

The  School  Improvement  and  Accountability  Act 
gives  local  school  units  and  individual  schools  an  oppor- 
tunity to  respond  to  local  needs  in  innovative  and  creative 
ways.  The  act  (commonly  referred  to  as  Senate  Bill  2)  of- 
fers local  school  officials  greater  control  over  school  op- 
erations and  funds  and  makes  performance-based  pay  an 
option.  The  assumption  underlying  this  shift  is  that  im- 
provement in  student  performance  is  more  likely  to  occur 
when  each  unit  and  school  is  allowed  to  find  its  own  path 
than  when  each  is  required  to  follow  a  prescribed  route.  In 
return  for  the  reduced  control  from  Raleigh,  school  offi- 
cials will  be  more  accountable  for  their  students'  perfor- 
mance, according  to  a  set  of  student  performance  indi- 
cators developed  by  the  state  board. 

Under  Senate  Bill  2  the  State  Board  of  Education  is 
responsible  for  developing  and  implementing  a  Perfor- 
mance-Based Accountability  Program  with  the  primary 
goal  of  improving  student  performance.  Participation  by 
local  units  is  optional  but  brings  with  it  freedom  from 
state  control  through  waivers  of  certain  state  statutes  and 
regulations.'1  increased  flexibility  in  the  use  of  state  funds, 
and  the  possibility  of  a  differentiated  pay  program  for 
school  employees. 

School  boards  must  follow  a  state-designed  process 
tor  developing  improvement  and  pay  plans.  A  board's 
unitwide  plan,  which  sets  student  performance  goals  and 
strategies  for  reaching  them,  is  composed  of  plans  for 
each  individual  school.  Employees  and  parents  have  an 
active  role  in  developing  the  local  plans,  which  must  be 
approved  by  the  Department  of  Public  Instruction. 


intended  that  "the  Basic  Education  Program  be  designed  to  graduate  good 
citizens  who  have  the  skills  demanded  in  the  marketplace  and  the  skills  nec- 
essary to  cope  with  and  enjoy  contemporary  society."  1985  N.C.  Sess.  Laws 
ch.  479. 

92.  G.S.  I  ISC-23S.  I  through -238.8. 

93  I  oi  example,  waivers  may  relate  to  class  si/e,  teacher  certifica- 
tion, assignment  ol  teacher  assistants,  and  use  of  state-adopted  textbooks 
However,  the  waivers  maj  not  relate  to  the  instructional  program  offered 
under  the  Basic  Education  Program,  the  state  salary  schedule,  employee  ben- 
efits, or  certain  funding  requirements.  The  loeal  board  must  show  that  the 
waivet  will  help  it  reach  the  performance  goals,  and  waivei  requests  must  be 
approved  by  the  state  board,  upon  the  recommendation  of  the  superintendent 
ol  public  instruction.  G.S.  I  !5C-238.6(a)<  1 1  and  (2). 
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G.S.  1 15C-12(9)  requires  the  State  Board  of  Educa- 
tion to  issue  an  annual  "report  card"  for  the  state  and  for 
each  administrative  unit,  assessing  each  unit's  effort  to 
improve  student  performance.  The  state  board  also  must 
develop  a  system  of  annual  improvement  reports  for  each 
individual  school.  Local  units  must  produce  these  reports 
starting  in  1995.44 

Even  as  the  General  Assembly  has  offered  school 
boards  new  flexibility,  it  has  constructed  a  kind  of  safety 
net  for  school  units  in  trouble.  School  units  that  are  "low- 
performing,"  or  that  do  not  follow  appropriate  fiscal 
management  practices,  are  subject  to  state  takeover.  The 
takeover  statutes,  enacted  in  1991,  may  never  be  used,  but 
they  allow  a  very  intrusive  role  for  the  state  in  the  opera- 
tions of  selected  local  units."5  Although  takeovers  are  a 
possibility  under  the  statutes,  their  stated  purpose  is  to 
provide  assistance  to  identified  school  units  to  enable 
them  to  improve. 

The  State  Board  of  Education  annually  identifies 
units  in  which  ( 1 )  student  performance  measures  are  sub- 
stantially below  those  reported  by  other  units  and  (2)  stu- 
dent dropout  rates  are  substantially  higher  than  the 
average  statewide  rate.  Each  identified  unit  must  submit 
to  the  state  board  a  plan  for  improving  student  perfor- 
mance and  decreasing  dropout  rates.  The  Department  of 
Public  Instruction  will  assist  the  unit  in  developing  and 
implementing  the  plan. 

After  reviewing  a  unit's  progress,  if  the  state  board 
finds  that  the  progress  is  not  satisfactory,  the  board  must 
appoint  a  caretaker  administrator,  a  caretaker  school 
board,  or  both.46  The  state  board  may  assign  any  of  the 
local  board's  powers  and  duties  to  a  caretaker  board  and 
any  of  the  local  superintendent's  and  finance  officer's 
powers  and  duties  to  a  caretaker  administrator.  If  a  care- 
taker board  is  appointed,  the  General  Assembly  must  con- 
sider the  future  governance  of  the  unit  at  its  next  session. 

A  takeover  is  also  possible  in  any  school  unit  that 
does  not  follow  state  laws  and  regulations  for  budgeting, 
management,  and  expenditure  of  funds.47  If,  after  being 
warned  to  take  remedial  action,  a  local  board  willfully  or 
negligently  fails  or  refuses  to  comply  with  applicable 
laws  and  regulations,  the  state  board  must  assume  control 
of  the  board's  financial  affairs  and  appoint  an  administra- 
tor. Such  action  divests  the  local  board  of  its  financial 
powers,  including  the  power  to  adopt  budgets  and  spend 
money. 


94.  G.S.  U5C-12(9)c3. 

95.  G.S.  1 15C-64.1  through  -64.5. 

96.  No  caretaker  administrator  or  board  may  be  appointed  in  fewer 
than  two  years  following  the  submission  of  an  identified  unit's  plan. 

97.  G.S.  115C-451. 


One  way  to  assess  student  performance  and  increase  f 
accountability  is  through  the  use  of  tests,  and  North  Caro-  I 
lina  students  are  frequent  test  takers.  In  addition  to  what- 
ever tests  an  individual  teacher  or  local  school  unit 
administers,  students  participate  in  a  statewide  testing 
program.  The  program  has  three  purposes  and  three  com- 
ponents. The  purposes  are  ( 1 )  to  assure  that  all  high 
school  graduates  possess  skills  and  knowledge  necessary 
to  function  successfully  in  society,  (2)  to  provide  a  means 
of  identifying  strengths  and  weaknesses  in  the  education 
process,  and  (3)  to  establish  additional  means  for  making 
the  education  system  accountable  to  the  public  for  re- 
sults.48 The  components  of  the  testing  program  are  ( 1 )  an 
annual  testing  program  for  the  first  and  second  grades  and 
for  other  grades  when  necessary,  (2)  a  competency  test 
that  must  be  passed  before  graduation  (or  a  demonstration 
of  competence  by  alternate  standards  developed  by  the 
State  Board  of  Education),  and  (3)  a  system  of  end-of- 
course  tests  and  end-of-grade  tests  designed  to  measure 
progress  toward  selected  competencies  for  grades  three 
through  twelve.44  At  this  time  the  effect  of  the  develop- 
ment of  new  graduation  standards  by  the  Education  Stan- 
dards and  Accountability  Commission  on  the  current  high 
school  competency  test  is  unknown. 


Major  Issues  in  State-Local  Relations 
in  Education 

Today  the  major  questions  regarding  state  and  local 
relations  in  education  concern  school  finance.  The  current 
structure  of  school  finance  stems  from  the  School  Ma- 
chinery Act  of  1931,  legislation  passed  in  1933,  and  en- 
actment of  the  Basic  Education  Program  in  1985. 
Through  those  acts  the  General  Assembly  made  crucial 
decisions  about  two  related  financial  issues:  (1)  the  divi- 
sion of  fiscal  responsibility  between  the  state  and  the 
counties  and  (2)  educational  and  fiscal  equity  among  the 
counties. 

State-Local  Division  of  Fiscal  Responsibility 

The  state  is  responsible  for  ensuring  a  basic  educa- 
tion of  at  least  minimum  duration,  content,  and  quality  for 
all  North  Carolina  children.  Counties  are  responsible  for 
financing  school  construction  and  maintenance  of  facili- 
ties and  remain  free  to  supplement  state  funding  for  cur- 
rent expenditures.  However,  these  lines  are  blurred  by  the 
state-appropriated  funds  for  school  construction  and 
school  boards'  continued  reliance  on  counties  to  provide 


98.  G.S. 
99. G.S. 


15C-174.10. 
15C-174.11. 
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supplemental  funds  for  current  expenses.""1  Questions  re- 
main about  the  best  mix  of  school  funding. 

Equity 

North  Carolina's  public  school  finance  system  is 
based  on  three  principles.  The  first,  established  in  the 
state's  first  constitution  but  later  broadened,  is  that  the 
state  government  is  responsible  for  providing  public 
schools.  The  second  principle  is  that  the  state  should  as- 
sure a  basic  program  of  education  for  all  children  in  the 
state.  That  concept,  which  dates  from  the  constitution  of 
1 868,  has  guided  subsequent  attempts  to  improve  the  pub- 
lic schools,  including  enactment  of  the  Basic  Education 
Program  in  1985.  The  third  principle  is  that  local  commu- 
nities should  be  able  to  use  local  funds  to  supplement  the 
basic  level  of  state  support,  a  right  guaranteed  by  the  state 
constitution.  Local  funds  come  from  county  appropria- 
tions and  may  also  come  from  supplemental  taxes  voted 
upon  in  school  units  or  areas  within  a  school  unit.101 

Counties  vary  significantly  in  their  relative  capacity 
to  raise  revenue  to  finance  education.  This  creates  the 
most  obvious  equity  problem:  that  the  educational  oppor- 
tunities available  to  students  also  vary  significantly  from 
school  unit  to  school  unit.  Although  there  are  some  differ- 
ences in  per-pupil  funding  from  state  funds,1"2  the  major 
reason  for  differences  in  per-pupil  spending  among  local 
units  is  variation  in  local  spending. 

This  variation  takes  place  within  a  finance  system 
that  tends  to  equalize  expenditures  in  several  ways.  First, 
the  basic  program  financed  by  the  state  is  provided 
equally  to  all  school  units  so  that  a  basic  level  of  financial 
support  is  provided  without  regard  to  the  resources  of  re- 
spective units.  Second,  because  the  state  finances  a  rela- 
tively high  level  of  state  support,  in  effect  the  relative 
differences  in  local  spending  are  reduced.  Third,  by 
financing  a  large  proportion  of  school  expenditures  from 
statewide  taxes,  the  state  redistributes  tax  revenues  from 
high-income  to  low-income  units:  Under  North 
Carolina's  tax  system,  people  and  businesses  in  high- 
income  units  tend  to  pay  more  state  taxes  than  in  low- 
income  units.""  Distribution  of  funds  for  schools  from  the 
federal  government  also  tends  to  equalize  expenditures, 
because  more  federal  funds  go  to  low-income  units. 


100.  The  School  Budget  and  Fiscal  Control  Act.  G.S.  115C-422 
through  -457.  anticipates  that  counties  will  appropriate  funds  for  current  ex- 
penses 

101.  G.S.  115C-501. 

102.  These  differences  arise  because  ol  certain  allotment  formulas  and 
loini  differences  in  personnel  and  transportation  costs. 

103  (  funics  I)  Liner,  "Financing  North  Carolina's  Public  Schools, 
School  Law  Bulletin  23  (Summer  1987):  28-38. 


Although  North  Carolina's  equity  problems  are  less 
than  those  in  many  other  states,  school  officials,  parents, 
and  taxpayers  long  have  been  concerned  about  the  differ- 
ences in  the  respective  counties'  ability  to  raise  funds  to 
support  the  schools  and  about  the  adequacy  of  the  state- 
provided  program.  Policy  makers  have  shared  this  con- 
cern and  have  responded  to  it  in  various  ways.  Beginning 
in  1901  and  continuing  through  the  1920s,  the  General 
Assembly  established  equalization  funds  to  combat  the 
problem.  The  legislature  then  adopted  a  different  strategy 
in  193 1  by  giving  the  state  the  full  duty  of  supporting  a 
basic  education.  A.  T.  Allen,  state  superintendent  of  edu- 
cation when  the  School  Machinery  Act  was  passed,  de- 
scribed the  vision  of  equity  behind  the  act: 

The  principle  of  complete  support  carries  with  it.  not 
only  primary  responsibility  to  pay  the  whole  bill,  but 
also  a  fundamental  responsibility  for  the  kind  and  qual- 
ity of  educational  opportunity  to  be  furnished  in  every 
community  in  the  State.  It  no  longer  matters  whether  a 
child  lives  on  a  sand  dune  or  on  top  of  a  gold  mine  so  far 
as  his  educational  opportunities  are  concerned.  His  rights 
are  the  same  in  every  case.  Eventually  he  must  have  the 
same  opportunity  at  the  hands  of  the  State.  The  accident 
of  residence  or  birth  no  longer  affects  him.  A  district  line 
cannot  exclude  him.  He  can  no  longer  be  confronted 
with  a  tuition  bill,  and  restricted  in  his  educational  op- 
portunity because  his  neighbors  are  unprogressive.104 

However,  the  School  Machinery  Act  and  the  1933 
legislation  set  the  stage  for  future  concerns  about  equity 
by  permitting  school  units  to  supplement  the  basic  pro- 
gram through  local  funds. 

Local  units  now  supplement  state  current  operating 
expenditures  by  providing  approximately  23  percent  of  all 
combined  state  and  local  current  expenditures  (see  Table 
2).  This  figure  includes  local  spending  for  food  service, 
which  consists  almost  entirely  of  school  lunch  fees,  and 
maintenance  spending  and  other  administrative  spending 
for  which  the  counties  are  responsible.  If  the  food  service 
spending  is  excluded,  the  state  figure  rises  to  around  73 
percent  and  the  local  figure  drops  to  about  22  percent. 
Figure  1  (page  22)  shows  state,  federal,  and  local  funding 
responsibilities  shared  by  type  of  expense. 

Still,  although  disparities  exist  in  the  level  of  total 
current  expenditures  across  the  state,  relative  fiscal  capac- 
ity plays  only  a  small  role  in  causing  the  differences.  For 
example.  Figure  2  (page  23)  shows  a  difference  of  only 
$56.38  in  average  total  spending  per  pupil  between  the 
poorest  and  wealthiest  school  units,  measured  by  per 
capita  income  of  counties.  Table  3  (page  24)  shows  a  dif- 
ference of  only  $390  in  average  salary  expenses  per  pupil 


104.  Department  of  Public  Instruction.  Biennial  Reports  of  tin  Super- 
intendent oj  Publit  Instrui  turn  (Raleigh.  N.C.:  DPI.  1930-31  and  1931-32). 
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Figure  1 
Sources  of  Funds  for  North  Carolina  Public  Schools  by  Type  of  Expense,  1991-92 


Total  Current  Expenses 
Total  Current  Expenses  (less  food)  - 
Instructional  Services3 
Support  Services'5 
Administration  - 

Food 

Transportation 

Plant  Operation  -j 

Plant  Maintenance 

Community  Services' 

Nonprogrammed  Charge' 


( 


Capital  Outlaye 


Total  Capital  and 

Current  Expenditures 

(with  food) 
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3 Instructional  services  are  activities  dealing  directly  with  the  teaching  of  pupils,  or  the  interaction  between  teacher  and  pupils,  and  include  regu- 
lar instruction,  special  instruction,  adult  Instruction,  co-curricular  programs,  math  and  science  programs,  computer  programs,  employee  benefits, 
longevity,  recruiting  officers,  and  extra  pay  for  recruiting  officers. 

bSupport  services  are  those  services  that  provide  administrative,  technical,  personal,  and  logistical  support  to  facilitate  and  enhance  instruction 
for  both  pupil  and  teacher  and  include  direction  of  pupil  support;  attendance  and  social  work  services;  guidance  services;  health  services;  psy- 
chological services;  speech,  pathology,  and  audiology  services;  industry  education  and  sex  equity  coordination;  special  populations  coordina- 
tion; other  pupil  support  services;  improvement  of  instructional  services;  educational  media;  and  national  diffusion. 
c Community  services  are  activities  not  directly  related  to  the  provision  of  education  for  pupils  in  the  local  school  administrative  unit. 
d Nonprogrammed  charges  are  conduit-type  (outgoing)  payments  to  other  local  school  administrative  units  or  other  administrative  units  in  the  state 
or  in  another  state. 

^Capital  outlay  covers  expenditures  for  acquisition  of  property,  construction,  renovation,  and  other  similar  activities. 
Source:  State  Board  of  Education,  North  Carolina  Public  Schools:  Statistical  Profile  1993  (Raleigh,  N.C.:  SBE,  1993) 


between  the  poorest  and  wealthiest  school  units,  mea- 
sured by  per  capita  income.  Table  3  also  shows  a  differ- 
ence of  only  0.2  in  the  average  ratio  of  pupils  to  teachers 
between  the  poorest  and  wealthiest  units.  However,  the 
poorest  units  have  substantially  more  pupils  in  relation  to 
"other  professionals"  (whose  salaries  are  not  financed  as 
much  from  state  and  federal  funds).  The  small  degree  of 
the  disparities  measured  by  per  capita  income  results  from 


two  major  factors:  North  Carolina's  high  level  of  founda- 
tion support  acts  as  a  powerful  equalizing  force,  and  fed- 
eral aid  also  tends  to  offset  such  differences  as  exist. 

Concern  over  equity  is  not  limited  to  North  Caro- 
lina. It  was  sparked  nationwide  in  1971  by  Serrano  v. 
Priest. w-  In  that  landmark  case  the  California  Supreme 


- 
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Figure  2 

Average  Spending  for  Operations  Per  Pupil  (ADM)  from  State,  Federal,  and  Local  Sources 

by  Per  Capita  Income  of  Counties  in  North  Carolina,  1991-92 
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Court  held  that,  because  of  the  disparity  in  local  units' 
fiscal  capacity  that  results  from  widely  varying  property 
values,  the  state's  school  finance  system — which  relied 
heavily  on  local  property  taxes  for  revenue — violated  stu- 
dents' rights  to  equal  education.  In  the  years  since 
Serrano  dozens  of  states,  including  North  Carolina,  have 
been  involved  in  litigation  based  on  allegations  that  the 
state's  method  of  financing  schools  violates  the  state 
constitution. 

In  1987.  in  a  case  from  Robeson  County,  plaintiffs  chal- 
lenged North  Carolina's  system  of  school  finance,  alleging 
that  it  creates  unequal  educational  programs  and  facilities  and 
that  these  inequities  violate  the  constitutional  mandate  that 
"equal  opportunities  shall  be  provided  for  all  students." I,lh  The 
North  Carolina  Court  of  Appeals  held  that,  in  light  of  the 


express  constitutional  authority  for  local  supplements  to 
schools,  this  phrase  does  not  mean  that  all  students  must  re- 
ceive equal  educational  opportunities.  Instead,  the  court  ailed 
that  the  fundamental  right  guaranteed  by  the  constitution  is  to 
equal  access  to  the  public  schools — that  is,  every  child  has  a 
fundamental  right  to  receive  an  education  in  the  public 
schools.  This  right  of  access  may  not  differ  according  to  a 
child's  race."'7 


106.  N.C.  Const,  art.  IX.  *  2(2). 


107.  Briti  v.  North  Carolina  State  Bd.  of  Educ,  86  N.C.  App  282, 
357  S.E.2d  432.  rev.  denied,  320  N.C.  790.  361  S.E.2d  (1987)  S, 
Guilford  County  Bd.  of  Educ.  v.  Guilford  County  Bd.  of  Elections.  1 10  N.C. 
App.  506,  430  SI:. 2d  681  ( 1993).  upholding  the  Funding  level  set  by  the 
General  Assembly  for  the  merger  of  the  Guilford  County  Schools.  The  court 
noted  that  "nothing  in  the  Constitution  requires  that  funding  of  public  schools 
in  all  counties  in  the  State  be  identical  or  addressed  through  a  single  uniform 
l.m    •Guilford,  at  517.  430  S.E.2d  at  688. 
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Table  3 

Average  Salary  Expense  Per  Pupil  and  Average  Pupil-Teacher  Ratios  in  School  Units  Classified  by  Per 

Capita  Income  of  Counties  in  North  Carolina,  1992-93 


1990 

Average 

Numbei 

•  of  Students  (AC 

DM)  Per 

Per  Capita 

Number 

Average 
Per  Capita 

Salary 
Expense 

Teacher,  Professional,  and  Aide 

Income  of 

County 

of 

Income 

Per  ADM 

Other 

Teachers' 

($) 

Units3 

($) 

($) 

Teachers 

Professionals 

Aides 

Less  than  12,000 

9 

10,757 

2,939 

15.9 

162.7 

70.1 

12,000-12,999 

30 

12,524 

2,990 

15.8 

155.4 

55.7 

13,000-13,999 

15 

13,470 

2,871 

16.7b 

149.2 

56.9 

14,000-14,999 

24 

14,496 

2,927 

16. 1b 

153.0 

55.0 

15,000-15,999 

21 

15,406 

2,960 

16.2 

149.5 

53.5 

16,000-16,999 

8 

16,620 

2,962 

18.0 

178.4 

49.2 

17,000-17,999 

6 

17,254 

2,926 

16.4 

152.4 

53.5 

18,000-18,999 

5 

18,201 

2,965 

16.5 

147.9 

52.2 

19,000-19,999 

5 

19,383 

3,298 

15.8 

112.9 

48.8 

20,000-20,999 

7 

20,540 

3,329 

15.7 

121.4 

56.1 

a  Figure  for  number  of  units  does  not  reflect  mergers. 

b  Teacher-student  ratio  data  not  available  for  all  units  due  to  mergers. 

Source:  State  Board  of  Education,  North  Carolina  Public  Schools:  Statistical  Profile  7993(Raleigh,  N.C.:  SBE,  1993). 


In  1994  five  rural  school  units  sued  the  state,  con- 
tending that  the  funding  system  is  unconstitutional. "IS 
While  acknowledging  that  using  enrollment  as  the  basis 
for  many  allocation  formulas  may  make  the  system  equi- 
table on  a  per  student  basis,  the  plaintiffs  alleged  that  the 
failure  to  deal  with  the  variations  in  local  ability  to 
supplement  state  funds  creates  a  fatal  flaw  in  the  system. 
The  case  has  not  yet  been  brought  to  trial. 

Prompted  both  by  litigation  and  a  simple  desire  to  help 
schoolchildren  across  the  state.  North  Carolina  will  continue 
to  explore  ways  to  improve  the  state-provided  educational 
program  and  to  reduce  inequities.  Possibilities  include  in- 
creasing the  level  of  basic  support  to  ensure  that  all  schools 
have  more  of  the  resources  they  need.  This  is  the  state's  tra- 
ditional approach,  one  extended  by  adoption  of  the  Basic 
Education  Program.  By  financing  that  program  through  allo- 
cation formulas  that  place  specific  resources  in  each  school, 
all  public  school  students  have  access  to  a  basic  program 
without  regard  to  local  funding  ability,  the  willingness  of  lo- 
cal taxpayers  to  support  schools,  or  the  availability  of  com- 
pensating federal  funds.  If  the  goal  of  full  funding  is  met,  the 
state  will  be  providing  at  least  an  adequate  educational  pro- 
gram in  every  school  unit.  In  addition,  the  state  can  continue 
to  upgrade  the  basic  program  to  provide  better  educational 
opportunities. 


108.  Leandro  v.  North  Carolina,  N.C.  Bd.  of  Educ,  No.  94-CVS-520 

(Halifax  County  Superior  Court.  May  25.  1994). 


A  second  approach  that  the  state  recently  has  relied  / 
upon  in  a  small  way  is  the  use  of  equalizing  grants  that  chan-  ^ 
nel  more  state  funds  to  the  low-income  units.  This  newer  ap- 
proach, typified  by  the  small-school  and  low-wealth  funding 
programs,  takes  into  account  differences  in  the  ability  of  units 
to  supplement  state  funds.  A  third  possibility,  which  appar- 
ently is  not  under  active  consideration,  is  state  assumption  of 
the  full  responsibility  for  financing  the  school  system.  Ciurent 
debate  centers  on  whether  and  how  to  mix  the  level  of  state 
support  for  all  units  with  equalizing  grants.  A  serious  question 
about  any  approach  is  the  extent  to  which  it  would  reduce  in- 
equities as  long  as  local  governments  have  the  right  to  supple- 
ment state  appropriations. 

Proposals  for  changing  responsibilities  and  methods 
for  financing  schools  should  be  evaluated  from  the  in- 
structive perspective  of  history:  North  Carolina  pioneered 
the  system  of  state  responsibility  for  financing  a  basic 
education  program  in  1931  after  three  decades  of  unsuc- 
cessful experiments  with  equalization  grants.  The  School 
Machinery  Act  established  a  highly  equalizing  system 
designed  to  guarantee  a  uniform  minimum  level  of  educa- 
tional opportunity.  The  Basic  Education  Program  extends 
and  builds  on  that  approach.  Recent  use  of  equalizing 
grants  is  a  departure  from  tradition.  The  effort  to  find  a  . 
proper  division  between  the  state  and  local  governments  f 
for  financing  schools,  while  aiming  for  both  excellence 
and  equity,  will  continue  to  be  the  subject  of  study,  de- 
bate, and  change. 
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Addendum 

Governance 

In  1995  the  General  Assembly,  with  the  intent  of 
restoring  the  State  Board  of  Education's  constitutional 
authority  to  supervise  and  administer  the  public  school 
system  and  the  educational  funds  provided  for  its  support, 
redefined  the  relationship  between  the  superintendent  of 
public  instruction  and  the  State  Board  (1995  N.C.  Sess. 
Laws  ch.  72).  The  superintendent's  responsibilities  as  the 
board's  secretary  and  chief  administrative  officer  were 
limited:  the  superintendent  manages  the  administration  of 
the  public  school  system  and  carries  out  the  duties  listed 
in  G.S.  1 15C-21,  subject  to  the  "direction,  control,  and 
approval  of  the  State  Board."  The  head  of  the  Department 
of  Public  Instruction  is  now  the  State  Board  of  Education. 
The  superintendent  no  longer  is  responsible  for 
administering  funds  for  the  department's  operation, 
entering  contracts  for  its  operations,  or  administering 
funds  appropriated  for  the  State  Board's  operations  for 
aid  to  local  school  administrative  units. 

Employees  and  Students 

All  provisions  dealing  with  differentiated  pay  have 
been  removed  from  G.S.  U5C-238.3.  The  State  Board  is 


no  longer  required  to  adopt  student  performance  indica- 
tors but  to  adopt  guidelines  for  school  and  student  perfor- 
mance goals  ( 1995  N.C.  Sess.  Laws  ch.  272). 

"Qualification"  by  the  standards  board  is  no  longer  a 
prerequisite  for  certification  as  a  school  administrator.  Instead, 
the  board  will  recommend  individuals  for  certification  by  the 
State  Board  of  Education.  The  effective  date  of  the  provisions 
dealing  with  a  school  administrator  exam  has  been  postponed 
to  1998  ( 1995  N.C.  Sess.  Laws  ch.  1 16). 

School  Reform  and  Accountability 

The  statewide  testing  program  has  two  components:  as- 
sessment instruments  for  first  and  second  grades  and  the  an- 
nual testing  program  for  grades  three  through  twelve.  The 
system  of  annual  testing  must  be  designed  to  measure 
progress  in  reading,  communication  skills,  and  mathematics 
for  grades  three  through  eight  and  progress  toward  competen- 
cies designed  by  the  State  Board  for  grades  nine  through 
twelve  (N.C.  Sess.  Laws  ch.  524).  ■ 
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Supreme  Court  holds  that 
university's  refusal  to  pay  a 
printer's  bill  on  behalf  of  a  stu- 
dent organization  solely  because 
the  organization's  publication 
promoted  a  Christian  viewpoint 
violated  the  organization's  free 
speech  rights;  that  violation  was 
not  justified  by  a  desire  to  main- 
tain the  constitutional  separation 
of  church  and  state.  Rosenberger 
v.  University  of  Virginia,  1995  U.S.  LEXIS  4461,  63 
U.S.L.W.  4702  (June  29,  1995). 

Facts:  The  University  of  Virginia  (UVa)  collects  a 
mandatory  activity  fee  of  $14.00  per  semester  from  its 
students.  The  resulting  student  activity  fund  (SAF)  is 
used  in  part  to  reimburse  outside  contractors  for  printing 
publications  written  by  approved  student  organizations. 
Such  organizations  must  have  "Contracted  Independent 
Organization  (CIO)"  status,  which  requires  that  all  deal- 
ings with  third  parties  and  all  publications  must  include 
a  disclaimer  stating  that  the  CIO  is  independent  of  UVa 
and  that  UVa  is  not  responsible  for  the  organization,  nor 
does  it  approve  or  endorse  the  CIO's  activities  or  goals. 
UVa's  policy  prevented  the  use  of  SAF  money  to  reim- 
burse outside  contractors  for  the  cost  of  printing,  among 
other  things,  religious  publications — that  is,  publications 
that  primarily  promote  or  manifest  a  "particular  belief  in 
or  about  a  deity  or  an  ultimate  reality." 


Robert  P.  Joyce  is  an  Institute  of  Government  faculty  member  who 
specializes  in  school  law.  Ingrid  Johansen.  a  graduate  of  the  University  of 
Michigan  Law  School  and  a  research  fellow  at  the  Institute  of  Government, 
wrote  the  case  summaries  for  this  Clearinghouse. 


Wide  Awake  Productions  (WAP),  a  qualified  CIO, 
published  a  magazine  with  the  express  missions  of  chal- 
lenging Christians  to  live,  in  word  and  deed,  according  to 
the  faith  they  proclaim  and  to  encourage  students  to  con- 
sider what  a  personal  relationship  with  Jesus  Christ 
means.  Two  issues  were  published,  and  the  WAP  re- 
quested that  SAF  pay  its  printer's  bill  of  $5,682.  SAF  re- 
fused on  the  grounds  that  the  magazine  was  a  religious 
publication  promoting  a  particular  belief  in  or  about  a 
deity.  The  SAF's  decision  was  affirmed  by  the  full  stu- 
dent council  and  the  student  activities  committee. 

WAP  then  filed  suit  in  federal  court,  alleging  that 
UVa's  refusal  to  authorize  payment  for  the  magazine's 
printing  solely  because  of  its  religious  viewpoint  violated 
the  Free  Speech  Clause  of  the  First  Amendment  of  the 
United  States  Constitution.  The  district  court  dismissed 
WAP's  suit;  the  Fourth  Circuit  Court  of  Appeals  affirmed 
the  district  court's  dismissal.  The  appeals  court  held  that 
it  was  true  that  denying  SAF  support  to  WAP  while  grant- 
ing it  to  other  CIOs  discriminated  against  WAP  on  the 
basis  of  its  religious  viewpoint  in  a  way  that  appeared  to 
violate  the  First  Amendment.  But.  the  appeals  court  said, 
the  discrimination  was  justified  by  UVa's  compelling  in- 
terest in  avoiding  the  appearance  that  it  was  endorsing  re- 
ligion in  violation  of  the  Establishment  Clause  of  the 
Constitution. 

Holding:  The  United  States  Supreme  Court  held  that 
UVa's  policy  did  deny  WAP  its  free  speech  rights  and  that 
this  denial  was  not  excused  by  the  need  to  comply  with  the 
Establishment  Clause. 

Content  discrimination  vs.  viewpoint  discrimination. 
When  the  government  establishes  a  limited  purpose  forum 
for  public  speech  (like  SAF).  it  may  legally  restrict  the 
subject  matter  of  speech  occurring  there  to  topics  relevant 
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to  the  forum's  legitimate  purposes.  That  is  legitimate  con- 
tent discrimination.  The  government  may  not,  however, 
regulate  speech  that  is  otherwise  within  a  forum's  legiti- 
mate purposes  because  of  a  speaker's  viewpoint,  opinion, 
or  motivating  ideology.  That  is  unconstitutional  viewpoint 
discrimination.  The  SAF  limited  public  forum  has  the  pur- 
pose of  encouraging  student  creativity  and  a  diversity  of 
speech  among  students  consistent  with  UVa's  educational 
mission.  UVa  does  not  deny  SAF  support  to  publications 
addressing  religion  as  a  subject  matter — that  is,  it  does  not 
exercise  content  discrimination  over  religion  as  a  subject 
matter.  But  it  does  deny  such  support  to  publications  with 
a  religious  editorial  viewpoint,  thereby  engaging  in  uncon- 
stitutional viewpoint  discrimination. 

The  government's  own  speech  vs.  subsidized  private 
speech.  The  fact  that  UVa  is  providing  money  rather  than 
just  a  physical  space  for  CIO  speech  does  not  make  view- 
point discrimination  permissible.  Although  the  government 
may  regulate  the  content  of  expression  when  it  provides 
money  to  a  private  speaker  to  convey  a  governmental 
message  or  further  a  governmental  purpose,  in  this  case 
UVa  is  not  providing  money  to  subsidize  private  speakers 
transmitting  a  chosen  message  for  UVa.  Instead  UVa  is 
subsidizing  speech  for  speech's  sake — that  is,  to  encour- 
age a  lively  and  diverse  exchange  of  student  views.  The 
speech  UVa  subsidizes  is  not  its  own  to  control,  and  this 
fact  is  emphasized  by  the  disclaimer  all  CIO  publications 
and  third-party  interactions  must  carry.  The  Court  stated 
that  "having  offered  to  pay  third  party  contractors  on  be- 
half of  private  speakers  who  convey  their  own  messages. 
the  University  may  not  silence  the  expression  of  selected 
viewpoints." 

Fear  of  an  Establishment  Clause  violation  does  not 
justify  this  discrimination.  UVa  argued  that  it  was  required 
to  deny  SAF  funding  to  such  publications  in  order  to  com- 
ply with  the  Establishment  Clause,  which,  UVa  asserted, 
prohibits  such  funding  because  it  sends  a  message  that 
UVa  supports  Christian  values  and  their  widespread  pro- 
mulgation. That  is  not  so,  the  Court  held.  The  Establish- 
ment Clause  does  not  mandate  discrimination  against 
religion  but  merely  requires  neutrality  toward  religion. 
Government  programs  satisfying  the  neutrality  criterion 
are  those  that,  using  impartial  factors  and  evenhanded  poli- 
cies, extend  benefits  to  recipients  whose  ideologies  and 
viewpoints,  including  religious  ones,  are  broad  and  diverse. 
SAF  is  neutral  toward  religion:  There  is  no  indication  that 
UVa  created  it  with  the  secret  desire  to  advance  religion, 
and  there  is  no  indication  that  such  advancement  would 
occur  if  publications  like  WAP's  enjoyed  SAF  benefits. 
UVa's  neutrality  toward  the  CIOs  is  borne  out  by  its  dis- 
association,  through  the  disclaimers,  from  the  CIOs. 

In  addition,  SAF  does  not  violate  the  Establishment 
Clause  prohibition  on  direct  support  of  a  church  or  group 


of  churches.  UVa's  money  never  reaches  WAP  coffers. 
The  Establishment  Clause  does  not  prevent  UVa  from 
granting  access  to  its  facilities,  using  neutral  criteria,  to  all 
student  groups  even  if  some  of  these  groups  use  the  facili- 
ties for  religious  purposes.  Because  this  proposition  is  true, 
it  is  of  no  constitutional  significance  that  UVa  pays  a  third 
party  to  operate  printing  facilities  on  its  behalf. 

Supreme  Court  holds  that  suspicionless,  random  uri- 
nalysis drug  testing  of  student  athletes  is  constitutional 
under  the  Fourth  and  Fourteenth  Amendments  of  the 
United  States  Constitution.  Vernonia  School  District  47J 
v.  Acton,  1995  U.S.  LEXIS  4275,  63  U.S.L.W.  4653  (June 
26.  1995). 

Facts:  The  Vernonia  (Oregon)  School  District,  mo- 
tivated by  the  belief  that  student  athletes  were  leaders  in 
the  school  district  ding  culture  and  concerned  that  drug  use 
would  increase  sports-related  injuries,  instiUited  a  policy  of 
urinalysis  drug  testing  of  all  students  participating  in  dis- 
trict athletic  programs.  With  the  consent  of  students  and 
parents,  the  district  subjected  each  athlete  to  urinalysis  at 
the  beginning  of  the  athletic  season;  thereafter  each  student 
was  subject  to  the  possibility  of  suspicionless,  random  uri- 
nalysis throughout  the  season,  based  on  a  weekly  lottery 
drawing. 

The  district  required  students  to  disclose  prescription 
drugs  they  were  taking,  with  verification  from  a  doctor, 
before  the  collection  and  analysis  of  urine  specimens.  Stu- 
dents produced  urine  specimens  in  an  empty  locker  room 
in  the  presence  of  an  adult  monitor  of  the  same  sex  as  the 
student.  Male  student  athletes  produced  specimens  at  a 
urinal  while  fully  clothed  with  their  backs  to  the  monitor, 
who  stood  approximately  twelve  to  fifteen  feet  behind 
the  athletes.  Female  student  athletes  produced  specimens 
in  a  closed  bathroom  stall  so  that  they  could  be  heard  but 
not  seen.  Specimens  were  then  sent  to  an  independent 
laboratory  to  be  tested  for  amphetamines,  cocaine,  and 
marijuana. 

If  a  specimen  tested  positive,  another  urinalysis  was 
done  to  confirm  the  result.  If  the  confirming  test  was  posi- 
tive, the  school's  principal  notified  the  student's  parents 
and  arranged  a  meeting  at  which  the  student  was  given  the 
option  of  participating  in  a  six-week  "assistance"  program 
that  included  weekly  urinalysis  or  of  being  suspended  from 
athletics  for  the  remainder  of  the  current  season  and  the 
next  athletic  season.  A  second  positive  drug  test  resulted 
in  automatic  suspension  for  the  remainder  of  the  current 
and  the  next  season's  athletics,  and  a  third  offense  resulted 
in  suspension  for  the  remainder  of  the  current  season  and 
the  next  two  athletic  seasons. 

James  Acton,  then  in  seventh  grade,  and  his  parents 
refused  to  consent  to  such  testing,  and  James  was  denied 
participation  in  his  school's  football  program. 
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The  Actons  filed  suit  in  federal  court,  seeking  relief 
from  the  drug-testing  program  and  a  declaration  that  the 
program  violated  the  Fourth  and  Fourteenth  Amendments 
of  the  United  States  Constitution.  The  district  court  dis- 
missed the  Actons'  action,  but  the  Ninth  Circuit  Court  of 
Appeals  reversed,  finding  that  the  school  district's  policy 
did  violate  the  Constitution.  The  United  States  Supreme 
Court  granted  the  district's  petition  for  review. 

Holding:  The  United  States  Supreme  Court  ruled  that 
the  district's  random  urinalysis  drug-testing  policy  is  con- 
stitutional, finding  that  state-mandated  collection  and  test- 
ing of  urine  is  not  an  unreasonable  search  within  the 
meaning  of  the  Fourth  Amendment,  because  student 
athletes  have  a  very  limited  expectation  of  privacy  and 
the  district's  interest  in  preventing  student  drug  use  is 
important. 

Drug  tests  are  searches  subject  to  the  Constitution. 
The  Fourth  Amendment,  applicable  to  the  states  via  the 
Fourteenth  Amendment,  protects  citizens  from  unreason- 
able searches  and  seizures  by  state  officers.  The  state- 
compelled  collection  and  analysis  of  urine  samples  is  a 
search  subject  to  the  Fourth  Amendment's  reasonableness 
requirement,  the  Court  held. 

Intrusion  on  privacy  vs.  governmental  interests.  The 
reasonableness  of  a  particular  search,  the  Court  began,  is 
determined  by  balancing  the  intrusion  on  an  individual's 
privacy  interest  against  the  promotion  of  legitimate  gov- 
ernmental interests.  The  degree  of  intrusion  is  measured  by 
assessing  the  nature  of  the  privacy  interest  impinged  and 
the  character  of  the  search  complained  of.  The  promotion 
of  governmental  interests  is  measured  by  the  nature  and 
immediacy  of  the  governmental  interest  and  the  efficacy 
of  the  search  as  a  means  of  meeting  it. 

Intrusion  against  the  privacy  interests  of  public 
school  athletes.  The  nature  and  legitimacy  of  an 
individual's  privacy  interest  vis-a-vis  the  state  depends 
on  two  things — the  context  in  which  it  arises  and  the 
individual's  relation  to  the  state.  Here  the  Court  found 
that  two  facts  combined  to  compel  the  conclusion  that 
student  athletes  had  little  legitimate  expectation  of  pri- 
vacy: the  student  athletes  were  ( 1 )  unemancipated  mi- 
nors (2)  committed  to  the  temporary  custody  of  the  state 
as  schoolmaster. 

Unemancipated  minors  lack  some  of  the  most  fun- 
damental rights  possessed  by  adults — for  example,  the 
freedom  to  come  and  go  at  will — because  they  are  sub- 
ject to  the  control  of  parents  or  guardians.  When  parents 
place  their  children  in  school,  school  personnel  tempo- 
rarily assume  the  duties  of  a  parent.  The  Court  noted, 
however,  that  this  assumption  of  parental  duty  does  not 
mean  that  school  personnel  are  constitutionally  obligated 
to  protect  children  as  parents  would. 


In  addition  to  the  temporary  responsibilities  of  a  par-  f 
ent  figure,  public  school  personnel,  in  their  capacity  as  y 
state  actors,  also  have  custodial  and  tutelary  responsibili- 
ties for  schoolchildren.  For  this  reason  schools  are  granted 
a  degree  of  control  over  students  consistent  with  the  need 
to  maintain  a  proper  educational  environment.  Schools  are 
allowed  to  regulate  conduct  of  students  that  could  not  be 
regulated  in  free  adults.  A  public  school  student,  therefore, 
has  a  lesser  expectation  of  privacy  than  does  a  general 
member  of  the  population. 

This  reduced  expectation  of  privacy  is  even  more 
pronounced  in  relation  to  student  athletes.  As  the  Court 
noted,  there  is  an  "element  of  communal  undress  inherent 
in  athletic  participation."  In  addition,  student  athletes  vol- 
untarily agree  to  a  greater  degree  of  regulation  than  stu- 
dents in  general:  Athletes  must  submit  to  preseason 
physical  examinations,  maintain  a  certain  minimum  grade 
point  average,  and  comply  with  rules  of  conduct,  dress, 
and  training  hours  established  by  head  coaches.  The  Court 
concluded  that  students  participating  in  athletics  have  rea- 
son to  expect  intrusions  on  their  rights  and  privileges,  in- 
cluding privacy. 

Intrusion  measured  by  the  character  of  the  search. 
Urinalysis  invades  privacy  in  two  ways — the  collection 
procedure  itself  intrudes  on  an  excretory  function  tradition-  / 
ally  shielded  by  great  privacy,  and  the  urinalysis  reveals  " 
private  information  about  the  state  of  the  subject's  body 
and  the  materials  he  or  she  has  ingested.  Here  the  collec- 
tion procedure  created  a  negligible  privacy  invasion,  be- 
cause it  occurred  in  circumstances  only  very  slightly 
different  from  those  encountered  in  public  rest  rooms, 
which  schoolchildren  use  daily.  Nor  does  the  information 
revealed  as  a  result  of  the  urinalysis  seriously  invade  a 
student's  privacy.  The  tests  here  look  only  for  drugs,  not 
for  specific  medical  conditions,  such  as  epilepsy,  preg- 
nancy, or  diabetes.  In  addition,  the  results  of  the  test  are 
disclosed  to  only  a  limited  number  of  people  who  have  a 
need  to  know. 

The  Court  rejected  the  Actons'  argument  that  the 
mandatory  pre-urinalysis  disclosure  of  any  prescription 
medications  a  student  is  taking  is  unreasonable,  although 
the  Court  did  express  some  concern  about  the  practice. 
Nonetheless,  and  even  though  the  method  used  to  gather 
this  information  was  not  specified  in  the  district's  policy, 
the  Court  opined  that  the  school  district  may  have  permit- 
ted a  student  who  so  requested  to  reveal  the  prescription 
medication  information  in  a  confidential  manner — for  ex- 
ample, in  a  sealed  envelope  delivered  to  the  urinalysis  test-  / 
ing  lab.  In  the  absence  of  facts  to  the  contrary,  the  Court  y, 
refused  to  presume  the  worst  about  this  practice. 

The  nature  of  the  governmental  interests  served. 
Having  found  the  character  of  the  search  not  unreasonably 
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intrusive,  the  Court  went  on  to  find  that  the  governmental 
interest  the  search  was  designed  to  meet  was  important. 
Deterring  drug  use  in  schoolchildren  is  important  and  de- 
mands immediate  attention  for  a  number  of  reasons.  First, 
the  addictive  effects  of  drugs  are  most  severe  on  young 
people  of  school  age.  Second,  the  effects  of  drug  use  are 
not  limited  to  the  user  but  are  spread  across  the  entire 
school  population  in  the  form  of  continual  disruptions  of 
the  educational  process.  Finally,  in  this  case,  the  drug- 
testing  program  is  directed  at  those  students  at  the  highest 
risk  of  immediate  physical  injury  due  to  the  effects  of 
drugs. 

Drug  testing  of  student  athletes  is  an  efficacious 
means  to  achieve  the  important  governmental  objective  of 
deterring  drug  use  in  schoolchildren,  the  Court  found,  and 
the  link  between  stopping  a  datg  problem  largely  fueled  by 
the  "role  model"  effect  of  student  athlete  drug  use  and  ran- 
dom drug  testing  of  these  students  was  self-evident.  The 
Court  rejected  the  Actons'  contention  that  a  less  intrusive 
solution  for  the  problem  would  be  drug  testing  of  students 
actually  suspected  of  drug  use.  Such  a  procedure — requir- 
ing a  quantum  of  individualized  suspicion — would  be 
impracticable  because  of  its  stigmatic  effect  on  students 
thus  tested.  In  addition,  the  Court  believed  that  adding  to 
the  diversionary  duties  of  teachers  and  administrators  the 
task  of  spotting  and  bringing  to  account  drug-induced  mis- 
behavior was  unduly  burdensome. 

The  Court  concluded  by  reiterating  that  the  random 
urinalysis  drug  testing  undertaken  by  the  district  in  this 
case  was  constitutional  because  of  student  athletes'  dimin- 
ished expectation  of  privacy,  the  relative  unobtrusiveness 
of  the  search,  and  the  importance  of  the  need  met  by  the 
search.  In  other  contexts,  the  Court  cautioned,  random 
suspicionless  drug  testing  would  be  less  likely  to  pass  con- 
stitutional muster. 

Supreme  Court  holds  that  federal  district  court  went 
too  far  in  its  desegregation  orders.  Missouri  v.  Jenkins, 
1995  LEXIS  4087,  63  U.S.L.W.  3889  (June  19.  1995). 

Facts:  Before  1954  the  state  of  Missouri  had  man- 
dated separate  schools  for  black  and  white  children  in  the 
state's  school  districts,  including  the  Kansas  City.  Missouri 
School  District  (KCMSD).  In  1977  a  U.S.  district  court 
judge  held  that  the  state  and  KCMSD  continued  to  oper- 
ate the  schools  unconstitutionally  in  that  they  had  failed  in 
their  affirmative  duty  to  eliminate  the  vestiges  of  the  old 
ilc  jure  segregation. 

The  court  found  that  the  vestiges  of  the  segregation 
included  a  reduction  in  student  achievement  throughout 
the  district.  To  eliminate  those  vestiges,  the  court  in  1985 
ordered  the  state  and  KCMSD  to  implement  a  "quality 
education  program"  that  included  upgrading  KCMSD 


schools  to  the  state's  highest  rating,  reducing  student- 
teacher  ratios,  expanding  educational  opportunities  for  all 
KCMSD  students,  and  making  substantial  yearly  cash 
grants  to  each  school.  As  of  1995  the  cost  of  the  quality 
educational  program  exceeded  $220  million. 

Also  as  a  vestige  of  the  prior  segregation,  the  court 
found  that  twenty-five  schools  within  KCMSD  had  enroll- 
ments of  90  percent  or  more  black  students.  The  court 
believed  that  KCMSD' s  68.3  percent  black  student  enroll- 
ment figure  precluded  the  possibility  of  effective  integra- 
tion measures  that  worked  only  within  KCMSD,  and  the 
remedial  decree  therefore  focused  on  measures  designed  to 
attract  nonminority  students  from  surrounding  school  dis- 
tricts. In  addition  to  the  quality  education  program  dis- 
cussed above,  the  court  ordered  salary  increases  for 
virtually  all  instructional  and  noninstructional  personnel  in 
the  KCMSD  as  a  means  of  increasing  "desegregative 
attractiveness." 

After  operating  under  remedial  orders  for  almost 
seven  years  and  having  spent  enormous  sums  on  improv- 
ing the  KCMSD,  the  state  protested  further  spending  on 
the  quality  education  program  and  the  ordered  salary  in- 
creases. The  state  argued  that,  through  the  quality  educa- 
tion program,  it  had  eliminated  the  vestiges  of  prior 
discrimination — had  replaced  the  "dual"  system  of  segre- 
gated schools  for  blacks  and  whites  with  a  "unitary"  sys- 
tem— and  therefore  should  be  relieved  from  any  further 
court  orders.  The  court  rejected  the  state's  argument.  Us- 
ing student  achievement  as  a  yardstick,  the  court  found 
that  the  state  had  made  insufficient  progress  in  this  re- 
gard. The  court  also  found  the  salary  increases  necessary 
to  attract  high-quality  personnel  who  could  remove  the 
vestiges  of  past  discrimination  by  attracting  nonminority 
students  from  neighboring  districts. 

The  Eighth  Circuit  Court  of  Appeals  affirmed,  and 
the  state  appealed  to  the  United  States  Supreme  Court. 

Holding:  The  United  States  Supreme  Court  reversed, 
holding  ( 1 )  that  the  district  court  exceeded  its  constitutional 
authority  by  ordering  salary  increases  for  virtually  all 
KCMSD  employees;  and  (2)  that  the  district  court  improp- 
erly relied  on  student  achievement  scores  in  determining 
whether  the  state  had  met  its  constitutional  obligation  of 
eliminating  the  vestiges  of  past  discrimination  to  the  extent 
practicable. 

The  limited  goal  of  desegregation  orders.  First,  the 
Court  emphasized  that  the  only  goal  of  a  desegregation 
remedy  is  to  place  victims  of  illegal  discrimination  in  the 
position  they  would  have  been  in  in  the  absence  of  such 
discrimination.  The  lower  court  found  that  the  state  had  en- 
gaged in  discrimination  only  in  the  KCMSD,  not  in  the 
surrounding  school  districts.  Therefore,  according  to  well- 
established  rules,  the  court  constitutionally  could  not  craft 
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a  remedial  decree  with  an  inter-district  puipose.  Yet  the 
lower  court's  decree  was  explicitly  designed  to  increase  the 
attractiveness  of  the  KCMSD  to  nonminority  students 
from  outside  the  district.  Increasing  desegregative  attrac- 
tiveness is  an  impermissible  inter-district  purpose  here. 

Desegregation  orders  cannot  be  limitless  in  scope. 
The  lower  court  ordered  the  salary  increases  as  a  method 
of  increasing  desegregative  attractiveness,  apparently  be- 
lieving that  any  increase  in  per  pupil  expenditure  would 
achieve  this  end.  While  this  supposition  may  have  some 
truth,  the  Court  noted,  it  also  points  out  the  fatally  limit- 
less nature  of  the  lower  court's  remedial  decree.  Such  an 
order  cannot  stand  because  the  lower  court  failed  to  show 
how  increasing  salaries  for  any  personnel  directly  relates 
to  the  past  unconstitutional  discrimination  or  to  the  task  of 
eliminating  the  racial  identifiability  of  the  schools  within 
KCMSD. 

The  impermissible  use  of  student  achievement  scores. 
As  to  the  continued  financing  of  the  quality  education  pro- 
gram, reliance  on  student  achievement  goals  was  an  unac- 
ceptable reason  for  rejecting  the  state's  argument  that  it 
had  improved  the  KCMSD  system  sufficiently  to  have 
remedied  past  discrimination  to  the  extent  practicable. 
While  student  achievement  may  have  been  reduced  by  the 
past  discrimination,  it  may  also  have  been  reduced  by  ex- 
ternal factors  beyond  the  control  of  the  KCMSD  and  not 
related  to  segregation.  In  the  absence  of  a  specific  show- 
ing of  how  segregation  reduced  student  achievement,  it 
should  not  be  used  as  the  determining  factor  as  to  whether 
the  state  has  satisfied  its  burden.  "Insistence  upon  aca- 
demic goals  unrelated  to  the  effects  of  legal  segregation 
unwarrantably  postpones  the  day  when  the  KCMSD  will 
be  able  to  operate  on  its  own,"  the  Court  said. 

The  Court  remanded  the  case  to  the  district  court  for 
a  determination  of  whether  "the  reduction  in  achievement 
by  minority  students  attributable  to  prior  de  jure  segrega- 
tion has  been  remedied  to  the  extent  practicable."  The  dis- 
trict court  must  also  "bear  in  mind  that  its  end  purpose  is 
not  only  'to  remedy  the  violation'  to  the  extent  practicable 
but  also  to  restore  state  and  local  authorities  to  the  control 
of  a  school  system  that  is  operating  in  compliance  with  the 
Constitution." 

Female  community  college  instructor  failed  to  prove  that 
gender  was  the  reason  she  was  paid  less  than  male  instruc- 
tor. Strag  v.  Board  of  Trustees,  55  F.3d  943  (4th  Cir.  1 995 ). 

Facts:  Thurza  Strag,  a  woman  hired  as  a  mathemat- 
ics instructor  by  Craven  County  (N.C.)  Community  Col- 
lege in  1987,  filed  a  lawsuit  in  federal  court  alleging  that 
the  college  violated  the  Equal  Pay  Act,  Title  29,  Section 
206(d)(  1 )  of  the  U.S.  Code  Annotated,  by  paying  her  a 
substantially  lower  salary  than  that  paid  to  Linwood 


"Buddy"  Swain,  a  biology  instructor  hired  at  the  same  g 
time.  The  Equal  Pay  Act  prohibits  employers  from  dis-  I 
criminating  between  employees  on  the  basis  of  gender  by 
paying  lower  wages  to  employees  of  one  gender  for  equal 
work  on  jobs  requiring  equal  skill,  effort,  and  responsibil- 
ity, and  which  are  performed  under  similar  working  con- 
ditions. Wage  differentials  may  be  based  on  seniority, 
merit,  quantity  or  quality  of  production,  or  factors  other 
than  gender. 

Both  Strag  and  Swain  had  master's  degrees  in  their 
respective  fields  at  the  time  they  were  hired.  Strag  had  nine 
years  teaching  experience  at  the  college  level,  and  Swain 
had  twenty-four  years  of  teaching  experience  at  the  high 
school  level.  Swain  was  widely  known  throughout  Craven 
County  for  his  innovative  teaching  methods  and  in  1971 
had  been  honored  as  the  Outstanding  Biology  Teacher  in 
the  State  of  North  Carolina  by  the  National  Association  of 
Biology  Teachers.  Strag  earned  $17,220  a  year  at  her  pre- 
vious position  at  Eastern  Carolina  University;  Swain's  sal- 
ary at  New  Bern  High  School  would  have  exceeded 
$30,000  for  the  year  he  began  at  the  college.  Strag' s  begin- 
ning salary  at  the  college  was  $16,200  and  Swain's  was 
$33,000. 

The  district  court  granted  the  college's  motion  for 
summary  judgment — that  is,  ruled  for  the  college  without    i 
a  trial — finding  that  Strag  had  failed  to  establish  any  set  of    V 
facts  which,  if  true,  would  entitle  her  to  relief  under  the 
Equal  Pay  Act.  Strag  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed the  ruling  against  Strag. 

Failure  to  make  out  a  prima  facie  case.  Strag's  case 
failed,  the  court  held,  because  she  did  not  make  out  a  prima 
facie  showing — that  is,  sufficient  to  allow  the  case  to  go 
forward — that  she  received  lower  pay  than  a  male  co- 
employee  for  performing  substantially  similar  work. 
Strag's  choice  of  Swain  as  a  comparator  was  inappropri- 
ate because  their  work  was  not  comparable  either  in  terms 
of  required  skills  or  responsibilities.  First,  Strag  worked  in 
the  mathematics  department  and  Swain  worked  in  the  bi- 
ology department,  each  manifestly  requiring  a  different  set 
of  skills.  Second,  Swain  carried  more  responsibilities  than 
Strag  because  he  not  only  taught  normal  lecture  classes,  as 
Strag  did.  but  also  instructed  lab  classes,  supervised  lab 
assistants,  and  was  the  only  full-time  instructor  for  several 
of  the  biology  department's  core  courses.  Finally,  the  court 
suggested  (but  did  not  rule)  that  Strag  should  have  pro- 
duced evidence,  in  addition  to  the  discrepancy  between  her 
salary  and  Swain's,  that  wage  inequality  between  male  and  / 
female  employees  for  comparable  work  existed  with  re-  * 
spect  to  the  entire  relevant  group  of  employees. 

College's  explanations  unrebutted.  Strag's  case  failed 
for  a  second  reason.  She  failed  to  respond  to  the  college's 


School  Law  Bulletin    31 


evidence  that  it  paid  Swain  more  for  reasons  unrelated  to 
her  gender — chiefly.  Swain's  greater  experience,  his  un- 
willingness to  accept  a  lower  salary  than  he  would  have 
made  at  the  high  school,  and  his  widespread  reputation  for 
being  an  innovative  teacher.  In  addition.  Strag  failed  to  ad- 
dress the  point  made  by  the  college  that  it  paid  Swain  more 
than  other  male  professors  in  the  biology  department  who 
had  been  with  the  university  longer  than  Swain:  the  chair 
of  the  biology  department,  for  instance,  who  had  fourteen 
years  more  seniority  than  Swain,  received  a  lower  salary 
than  Swain's. 

Strag' s  failure  to  produce  any  evidence  to  rebut  the 
college's  showing  of  gender  neutrality  with  respect  to  the 
wage  differential  here  required  judgment  for  the  college. 

State  support  of  an  all-male  military  academy,  in  the 
absence  of  state  support  for  a  comparable  all-female 
educational  program,  violates  the  Equal  Protection 

Clause.  Faulkner  v.Jones.  51  F.3d440(4thCir.  1995). 

Facts:  Shannon  Faulkner  was  denied  admission  to 
The  Citadel,  an  all-male  military  college  supported  by  the 
state  of  South  Carolina,  because  she  is  a  female.  Faulkner 
sued  the  state  of  South  Carolina  and  The  Citadel,  claiming 
that  state  support  of  the  male-only  admission  policy  at  The 
Citadel  violated  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment  to  the  United  States  Constitution. 

After  a  two-week  trial,  the  district  court  agreed  with 
Faulkner  and  ordered  that  she  be  admitted  to  the  Corps  of 
Cadets  at  The  Citadel.  The  court  also  ordered  that  the  state 
develop  and  implement — by  the  beginning  of  the  1995-96 
school  year — a  plan  that  provides  opportunities  for 
women,  other  than  Faulkner,  comparable  to  those  that  men 
receive  at  The  Citadel. 

The  state  sought  review  from  the  Fourth  Circuit 
Court  of  Appeals,  arguing  that  its  overall  higher  education 
policy  did  comport  with  the  Equal  Protection  Clause  and, 
alternatively,  that  it  should  have  been  given  the  opportu- 
nity to  remedy  any  constitutional  violation  before  the  court 
ordered  Faulkner's  admission  to  The  Citadel. 

Holding:  The  court  rejected  the  state's  arguments, 
and  affirmed,  with  modifications,  the  lower  court's  opin- 
ion. The  district  court  was  ordered  to  establish  a  new,  more 
practicable,  timetable  for  the  state  to  implement  its  reme- 
dial plan  in  satisfaction  of  the  Equal  Protection  Clause.  If 
the  plan  was  not  approved  by  the  court  and  implemented 
before  August  1995,  however.  The  Citadel  would  have  to 
admit  Faulkner. 

Relying  on  the  VMI  case.  In  affirming  the  lower 
court's  judgment,  the  court  relied  in  large  part  on  a  recent 
opinion  in  which  it  found  unconstitutional  the  male-only 
admissions  policy  of  the  Virginia  Military  Institute 
(VMI) — another  state-supported  military  institution.  [See 


the  summary  in  School  Law  Bulletin  26  (Spring  1995): 
18].  The  facts  of  the  VMI  case  were  almost  identical  to 
those  present  in  The  Citadel's  case,  except  that  VMI  was 
sued  by  the  United  States  government  and  The  Citadel  was 
sued  by  an  actual  woman  who  had  been  denied  state  ben- 
efits because  she  was  a  female.  The  Citadel,  the  court 
stated,  was  required  to  make  the  same  showing  as  VMI  in 
justifying  its  male-only  admissions  policy:  ( 1 )  that  single- 
gender  education  constitutes  a  legitimate  and  important 
governmental  objective:  (2)  that  the  separation  of  men  and 
women  is  related  to  that  objective;  and  (3)  that  women 
excluded  from  the  men's  program  have  reasonable  oppor- 
tunities to  obtain  benefits  substantially  comparable  to  those 
they  are  denied. 

The  court  assumed,  based  on  findings  in  VMI's  case, 
that  provision  of  single-gender  education  is  an  important 
and  legitimate  governmental  objective,  but  went  on  to  find 
that  South  Carolina  could  not  justify  providing  such  single- 
gender  education  to  males  only.  South  Carolina  argued  that 
its  policy  of  not  maintaining  single-gender  educational  in- 
stitutions for  women  was  not  unconstitutionally  discrimi- 
natory because  it  was  based  on  neutral  considerations  such 
as  institutional  autonomy  and  demand.  The  court  found 
that  the  state  had  failed  to  produce  evidence  to  support  this 
contention. 

How  the  remedy  is  to  be  fashioned.  The  state  relied 
on  VMI's  case  to  argue  that  once  a  constitutional  violation 
was  found,  the  state  itself  should  have  been  allowed  to 
choose  a  method  of  rectifying  the  problem  before  being 
required  to  admit  Faulkner  to  The  Citadel.  In  VMI,  after 
finding  the  admissions  policy  unconstitutional,  the  Fourth 
Circuit  Court  of  Appeals  allowed  Virginia  to  choose  and 
implement  one  of  three  options:  (1)  make  VMI  coeduca- 
tional: (2)  terminate  state  support  and  make  VMI  a  private 
institution;  or  (3)  develop  a  program  comparable  to  VMI 
for  women.  (Virginia  created  a  comparable  program  for 
women,  Virginia  Women's  Institute  for  Leadership  at 
Mary  Baldwin  College.) 

But  the  court  noted  that  this  case  involved  an  actual 
plaintiff.  Shannon  Faulkner,  whose  rights  would  be  preju- 
diced by  further  delay.  Because  Faulkner  was  a  rising  jun- 
ior, and  in  accordance  with  Citadel  rules  would  not  be 
allowed  to  join  the  Corps  of  Cadets  after  the  beginning  of 
her  junior  year,  the  only  adequate  remedy  was  to  order  her 
admission. 

As  to  that  part  of  the  order  requiring  the  state  to 
implement  a  remedial  plan  to  address  the  equal  protection 
rights  of  future  female  candidates  by  the  beginning  of  the 
1995-96  school  year,  the  court  found  that  the  complexity 
of  issues  involved  required  more  time  than  the  lower  court 
had  allowed.  New,  more  reasonable,  time  allowances 
should  be  ordered. 
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Student's  claims  for  false  imprisonment,  deprivation  of 
constitutional  rights,  and  intentional  and  negligent  inflic- 
tion of  emotional  distress  contained  facts  that  are  suffi- 
cient to  survive  teacher's  and  school  board's  motions  to 
dismiss;  constitutional  claims  against  school  board  are 
dismissed.  Harris  v.  County  of  Forsyth,  No.  6:94CV00208, 
1995  U.S.  Dist.  LEXIS  6492  (M.D.N.C.  April  1 1,  1995). 

Facts:  According  to  the  allegations  in  her  lawsuit, 
Latasha  Harris  was  a  member  of  an  eighth  grade  class  that 
took  a  field  trip  to  the  Forsyth  County  (N.C.)  jail  led  by 
Jean  Sinclair,  the  class's  teacher,  and  two  deputy  sheriffs. 
Harris  became  disruptive  and  Sinclair  asked  the  two  depu- 
ties to  "do  something"  with  her. 

One  of  the  deputies  took  Harris  to  a  holding  cell  and 
locked  her  inside.  Approximately  seven  minutes  later, 
Sinclair  entered  the  cell  and  told  Harris  to  call  her  mother 
to  pick  her  up  at  the  jail.  Sinclair  refused  the  mother's  re- 
quest that  Harris  be  allowed  to  return  to  school  on  the  bus 
with  the  other  students,  and  a  school  liaison  officer  ulti- 
mately went  to  the  jail  and  brought  Harris  back  to  school. 

After  the  event,  the  Winston-Salem/Forsyth  County 
Board  of  Education  took  the  official  position  that 
Sinclair  had  done  nothing  wrong.  Harris  filed  suit  against 
Sinclair  and  the  school  board  (among  others),  alleging 
false  imprisonment,  deprivation  of  her  constitutional 
rights  by  a  person  acting  under  the  color  of  state  law  in 
violation  of  Title  42.  Section  1983,  of  the  U.S.  Code  An- 
notated, and  intentional  and  negligent  infliction  of  emo- 
tional distress.  All  defendants  moved  to  dismiss  Harris's 
complaint. 

Holding:  The  federal  court  for  the  Middle  District  of 
North  Carolina  denied  Sinclair's  motion  to  dismiss  and 
also  denied  the  school  board's  motion  to  dismiss  except  as 
to  Harris's  Section  1983  claim. 

Claims  against  the  teacher.  Sinclair  argued  that  Har- 
ris failed  to  make  her  claims  sufficiently  specific  to  survive 
a  motion  to  dismiss.  The  court  disagreed,  holding,  for  in- 
stance, that  Harris's  allegations  that  Sinclair  directed  the 
deputies  to  "do  something"  with  her  and  that  she  intention- 
ally caused  Harris's  unlawful  detention  were  sufficient,  if 
just  barely,  to  give  Sinclair  notice  of  the  false  imprison- 
ment claim.  As  to  the  Section  1983  claim,  Harris's  claim 
that  Sinclair  directed  the  deputies  to  "do  something"  ad- 
equately alleged  that  Sinclair  intended  to  cause  the  depri- 
vation of  Harris's  constitutional  rights.  The  court  also 
found  sufficient  information  in  the  pleading  to  deny 
Sinclair's  motion  to  dismiss  the  negligent  and  intentional 
infliction  of  emotional  distress  claims. 

Claims  against  the  school  hoard.  Harris  alleged  that 
the  school  board  was  liable  for  Sinclair's  acts  under  the 
doctrine  of  respondeat  superior — under  which  an  em- 
ployer can  be  held  liable  for  acts  committed  by  its  em- 


ployees during  the  course  of  their  employment.  The 
court  first  stated  that  under  Section  1983.  a  local  govern- 
mental entity,  like  the  school  board,  cannot  be  held  liable 
for  constitutional  deprivations  caused  by  its  employees 
unless  such  deprivations  result  from  a  policy  or  custom 
of  the  entity.  Here,  although  the  school  board  condoned 
Sinclair's  behavior  after  the  fact,  Harris  made  no  claim 
that  the  board  was  directly  involved  in  the  incident  or 
that  it  had  a  policy  that  contributed  to  her  injury.  The 
Section  1983  claim  therefore  must  be  dismissed.  Harris 
did,  however,  allege  facts  sufficient  to  sustain  her  com- 
plaint against  the  board  as  to  her  claims  under  state  law: 
Sinclair  was  an  employee  of  the  school  board  at  the  time 
of  the  imprisonment  and  the  school  board  ratified  her 
actions. 

Former  principal  whose  contract  was  not  renewed — 
allegedly  because  of  racial  discrimination — failed  to 
show  that  he  would  suffer  irreparable  harm  if  he  was  not 
granted  a  preliminary  injunction  reinstating  him  to  his 
former  position  until  his  case  is  tried.  Maye  v.  City  of 
Kannapolis  Board  of  Education,  872  F.  Supp.  246 
(M.D.N.C.  1994). 

Facts:  According  to  the  allegations  in  John  Maye's 
lawsuit,  the  Kannapolis  City  (N.C.)  Board  of  Education 
hired  Maye.  a  black  male,  to  be  a  high  school  principal  in 
1992.  When  Maye's  contract  expired  in  1994.  the  board 
did  not  renew  it.  Maye  filed  suit  alleging  that 
his  nonrenewal  was  due  to  racial  discrimination  in  viola- 
tion of  federal  and  state  law.  Pending  trial  on  his  claim, 
Maye  sought  a  preliminary  injunction  reinstating  him  as 
principal. 

Holding:  The  United  States  District  Court  for  the 
Middle  District  of  North  Carolina  denied  Maye's  motion 
for  preliminary  injunction.  The  most  important  element 
in  a  motion  for  preliminary  injunction  is  evidence  that 
the  moving  party  will  suffer  irreparable  harm  if  the  in- 
junction is  not  issued.  In  support  of  his  motion,  Maye  al- 
leged that  if  he  succeeded  at  the  trial  of  this  matter  and 
was  returned  to  his  position,  he  would  necessarily  have 
to  repeat  all  his  efforts  to  build  rapport  with  students, 
staff,  faculty,  and  the  school  community;  if  he  was 
granted  an  injunction  allowing  him  to  return  immedi- 
ately, his  earlier  efforts  at  building  rapport  would  not  be 
wasted.  The  court  found  this  argument  without  merit, 
noting  that  Maye  had  already  been  out  of  office  since  the 
end  of  the  1993-94  school  year.  Since  Maye  put  forward 
no  other  evidence  of  injury,  he  was  not  entitled  to  an 
injunction. 

School  board's  condemnation  of  adjacent  lots  as  source 
of  fill  and  for  wetlands  mitigation  was  authorized  by 
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G.S.  115C-517  and  was  not  an  abuse  of  discretion.  Dare 

County  Board  of  Education  v.  Sakaria,  1 18  N.C.  App.  609, 
456  S.E.2d  842  (1995). 

Facts:  The  Dare  County  (N.C.)  Board  of  Education 
needed  to  expand  athletic  facilities  at  the  Cape  Hatteras 
School,  located  on  the  Pamlico  Sound  side  of  Hatteras  Is- 
land on  the  Outer  Banks,  in  order  to  meet  state  and  south- 
ern accreditation  requirements.  The  board  planned  to  use 
its  12.5  acre  lot — which  contains  3.1  acres  of  protected 
wetlands — for  the  expansion,  but  the  state  Department 
of  Environment,  Health,  and  Natural  Resources  denied 
its  request  for  a  dredge  and  fill  permit  and  water  quality 
certification. 

In  order  to  receive  a  permit,  the  board  had  to  mitigate 
damage  to  the  wetlands.  To  satisfy  this  requirement,  the 
board  submitted  a  plan  whereby  land  from  two  lots  (be- 
longing to  defendants  Hillman  and  Sakaria)  adjacent  to  the 
board's  property  would  be  used  for  mitigation  and  as  a 
source  of  fill.  This  plan  received  conditional  approval  from 
the  state  environmental  regulators  and  the  board  instituted 
proceedings  to  condemn  defendants'  lots.  Hillman  and 
Sakaria  challenged  the  board's  authority  to  condemn  the 
land  for  these  purposes. 

The  trial  court  found  that  defendants'  lands  were  nec- 
essary for  the  construction  of  school  facilities  and  allowed 
the  condemnation.  The  court  vested  title  to  defendants' 
property  in  the  board  and  ordered  the  clerk  of  court  to  dis- 
perse the  deposits  made  by  the  board  to  the  defendants. 
The  defendants  appealed  the  court's  judgment. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  trial  court's  judgment,  finding  that  the  condem- 
nation was  within  the  board's  statutory  power  and  was  not 
an  arbitrary  abuse  of  discretion. 

The  statutory  authority.  G.S.  1 15C-517  authorizes 
North  Carolina  boards  of  education  "to  acquire  or  enlarge 
a  suitable  site  or  right-of-way  for  a  school,  school  build- 
ing, school  bus  garage  or  for  a  parking  area  or  access  road 
suitable  for  school  buses  or  for  other  school  facilities"  by 
condemnation.  The  statute  provides  that  "the  determination 
of  |  the  board]  of  the  land  necessary  for  such  puiposes  shall 
be  conclusive." 

Wetland  and  fill  purposes  arc  within  the  statutory 
authority.  The  defendants  argued  that  taking  their  land 
solely  for  the  purpose  of  mitigation  and  as  a  source  of  fill 
was  outside  the  board's  condemnation  authority  because 
the  land  would  not  be  used  to  construct  any  school  facil- 
ity. The  court  rejected  this  argument,  holding  that  land  may 
be  necessary  for  construction  of  a  school  facility  without 
being  the  actual  site  where  the  new  construction  sits.  The 
determination  of  what  is  necessary  rests  with  the  board. 

This  taking  was  nut  an  arbitrary  abuse  of  discretion. 
The  court  also  found  unpersuasive  defendants'  next 


argument — that  the  board  acted  arbitrarily  in  refusing  to 
condemn  alternative  sources  available  for  mitigation  pur- 
poses and  in  failing  to  explore  available  off-site  mitigation 
options.  The  board  considered  forty-one  sites  for  mitiga- 
tion purposes  and  all  of  them  were  rejected  because  of 
cost,  distance,  or  other  reasons.  In  addition,  the  state  envi- 
ronmental regulators  indicated  a  strong  preference  for  "on- 
site"  mitigation  alternatives,  and  rejected  a  board  proposal 
to  use  off-site  land  for  mitigation.  Therefore,  the  board's 
decision  to  condemn  the  defendants'  lots  was  not  without 
reason. 

Student's  lawsuit  for  negligent  infliction  of  emotional 
distress — based  on  a  recalculation  of  the  senior  class 
ranking  that  resulted  in  her  falling  from  first  to  fourth  in 
her  class — was  properly  thrown  out.  Townsend  v.  Board 
of  Education  of  Robeson  County.  1 18  N.C.  App.  302,  454 
S.E.2d  817  (1995). 

Facts:  During  the  1989-90  school  term.  Willa 
Townsend's  junior  year  at  Fairmont  High  School  in 
Robeson  County  (N.C),  a  yearly  method  of  determining 
class  rank  was  implemented.  Calculations  resulting  from 
this  new  method  ranked  Willa  first  in  her  junior  class.  At 
the  start  of  the  1990-91  school  term,  when  Willa  was  a 
senior,  the  incoming  principal  determined  that  the  yearly 
method  of  calculating  class  rank  was  in  conflict  with 
school  board  policy.  He  reinstituted  a  method  that  had 
been  used  in  all  previous  years — with  the  exception  of  the 
1 989-90  school  year — based  on  semester  grade  average. 
Under  this  method  of  calculation,  Willa' s  class  rank 
dropped  from  first  to  fourth. 

Willa's  parents  appealed  the  decision  to  use  the  se- 
mester rather  than  the  yearly  formula,  but  failed  to  con- 
vince either  the  superintendent  or  the  school  board  that 
the  new  class  ranking  method  was  unfair.  They  then  filed 
suit  alleging  intentional  infliction  of  emotional  distress 
and  violation  of  Willa's  civil  and  constitutional  rights. 

The  trial  court  granted  the  board's  request  for  sum- 
mary judgment  and  dismissed  the  Townsends'  suit.  The 
Townsends  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  grant  of  summary  judgment,  finding  that  the 
undisputed  facts  of  the  case,  even  when  viewed  in  the  light 
most  favorable  to  the  Townsends,  could  not  reasonably  be 
construed  to  support  Willa's  claim. 

A  successful  claim  of  negligent  infliction  of  emo- 
tional distress  contains  three  elements:  (1)  negligent  con- 
duct on  the  part  of  defendants  (2)  that  defendants  should 
have  reasonably  foreseen  would  cause  plaintiff  severe 
emotional  distress  and  (3)  that  actually  did  cause  plaintiff 
severe  emotional  distress.  The  Townsends.  the  court 
found,  failed  to  establish  the  first  element. 
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The  court  found  that  the  board  had  mandated  the 
semester  method  of  calculating  class  rank  and,  with  the 
exception  of  the  1989-90  school  year,  this  method  had 
been  exclusively  used.  At  the  time  school  officials  rein- 
troduced the  semester  method,  they  notified  Willa  and 
her  parents  of  the  change  and  explained  the  method. 
School  officials  recalculated  the  rank  of  all  class  mem- 
bers, not  just  Willa* s,  and  the  calculations  contained  no 
error.  Finally,  Willa  had  no  reason,  other  than  her  own 
hopes  and  aspirations,  to  believe  that  she  would  be  vale- 
dictorian of  her  class;  that  is,  school  personnel  made  no 
specific  promises  to  her.  In  the  face  of  these  established 
facts,  the  Townsends'  affidavits,  containing  unsupported 
allegations  that  school  officials  conspired  to  prevent  her 
from  becoming  valedictorian,  do  not  demonstrate  the  ex- 
istence of  a  genuine  issue  for  trial. 

Because  the  Townsends  failed  to  establish  any  right 
for  Willa  to  be  class  valedictorian,  their  argument  that 
school  officials  conspired  to  deprive  Willa  of  her  civil 
rights  was  also  justifiably  dismissed. 

Teacher  failed  to  prove  that  his  contract  guaranteed  the 
right  to  perform  coaching  duties.  Babb  v.  Harnett  County 
Board  of  Education,  1 18  N.C.  App.  291,  454  S.E.2d  833 
(1995). 

Facts:  In  1988  Charles  Babb  entered  into  a  career 
contract  with  the  Harnett  County  (N.C.)  Board  of  Educa- 
tion to  teach  and  coach.  The  contract  included  an  adden- 
dum, which  read  in  relevant  part,  "Specific  coaching 
duties  shall  be  assigned  by  the  principal  on  an  annual  ba- 
sis, and,  where  different  from  the  original  agreement, 
changes  in  coaching  duties  shall  be  with  mutual  consent 
of  both  parties." 

From  1988  to  the  end  of  the  1990-91  school  year, 
Babb  performed  various  coaching  duties.  At  the  end  of  this 
time,  Babb  was  informed  that  he  would  not  be  assigned 
any  coaching  duties  for  the  1991-92  school  year.  Babb 
twice  complained  to  the  superintendent  about  not  being 
given  any  coaching  duties.  Unable  to  obtain  a  satisfactory 
result  from  the  superintendent.  Babb  filed  suit  alleging 
breach  of  contract  as  well  as  a  violation  of  his  state  con- 
stitutional rights  to  due  process  of  law  and  access  to  courts 
of  justice.  Both  Babb  and  the  board  filed  motions  for  sum- 
mary judgment. 

The  trial  court  granted  the  board's  motion  for  sum- 
mary judgment,  finding  that  Babb  had  raised  no  genuine 
issue  of  material  fact.  Babb  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  up- 
held the  ruling  against  Babb. 

Babb  argued  that  his  contract's  addendum  (quoted 
above)  clearly  required  the  principal  to  assign  him  some 
coaching  duties  unless  there  was  "mutual  consent"  to  an- 


other arrangement.  The  court,  however,  interpreted  this     * 
provision  to  require  mutual  consent  only  when  Babb's    I 
coaching  activities  were  changed.  Because  the  elimination 
of  coaching  duties  did  not  constitute  a  change  in  coaching 
duties,  the  court  said,  the  addendum  did  not  apply. 

Based  on  the  conclusion  that  Babb's  coaching  duties 
could  be  unilaterally  terminated,  the  court  found  that  he 
had  no  property  interest  in  such  duties  and  had  therefore 
failed  to  establish  the  right  to  due  process  before  they  were 
discontinued. 

Finally,  the  court  found  that  Babb  produced  no  facts 
to  support  his  claim  that  the  elimination  of  his  coaching 
duties  was  in  retaliation  for  the  exercise  of  his  constitu- 
tional right  to  seek  relief  in  court. 

Teacher  carrying  on  a  sexual  relationship  with  a  high 
school  student  whom  he  impregnated  is  still  able  to  per- 
form his  professional  duties  in  an  effective  manner;  his 
teaching  certificate  should  not  be  revoked.  Midgette  v. 
State  Board  of  Education,  94  EDC  1401  (Office  of  Admin- 
istrative Hearings,  May  2,  1995). 

Facts:  James  Midgette  was  a  physical  education 
and  health  education  teacher  at  the  Elizabeth  City  (N.C.) 
Middle  School,  in  the  Elizabeth  City-Pasquotank  school 
system,  from  1971  to  April  1994.  He  admitted,  after  pa-  / 
rental  complaints,  that  he  was  involved  in  an  ongoing  \ 
sexual  relationship  with  a  high  school  student  in  the 
school  system  and  that  he  was  the  father  of  the  child  she 
was  carrying.  After  he  left  the  school  system's  employ, 
the  State  Board  of  Education  (SBE)  sought  to  revoke 
Midgette' s  teaching  certificate,  and  Midgette  appealed 
that  intention  to  the  Office  of  Administrative  Hearings. 

Holding:  The  administrative  law  judge  recom- 
mended that  Midgette' s  teaching  certificate  not  be 
revoked. 

The  conduct  was  not  illegal  or  lascivious.  The  SBE 
may  revoke  a  teacher's  certificate  for  several  reasons.  One 
of  those  reasons  is  that  the  teacher  engaged  in  illegal,  las- 
civious, or  unethical  conduct,  and  that  such  conduct  im- 
pairs the  teacher's  ability  to  perform  his  or  her  professional 
functions  in  an  effective  manner.  Here  the  administrative 
law  judge  found  that  the  sexual  conduct  between  Midgette 
and  the  high  school  student  (who  was  seventeen  years  old) 
was  not  illegal  and  was  not  lascivious.  In  fact,  the  judge 
held,  the  intimate  relationship  between  Midgette  and  the 
student  is  the  kind  of  human  relationship  that  is  constitu- 
tionally protected  from  undue  intrusion  by  the  state. 

The  conduct  was  not  unethical.  Midgette' s  teaching    / 
certificate  can  be  revoked,  then,  only  if  his  conduct  was      . 
unethical.  Midgette's  conduct  is  unethical,  the  judge  stated, 
only  to  the  extent  that  it  impairs  his  ability  to  perform  his 
professional  functions  effectively.  Because  Midgette's 
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sexual  activities  with  the  student  did  not  occur  at  school 
and  because  the  relationship  between  Midgette  and  the  stu- 
dent involves  constitutionally  protected  rights,  the  judge 
said,  there  is  no  evidence  of  impairment  of  Midgette' s 
ability  to  perform  as  a  teacher.  Midgette*s  certificate 
should  not  be  revoked  "amid  a  wave  of  opinion  concern- 
ing what  may  or  may  not  affect  the  well-being  of  a  child." 

Teacher's  conviction  for  assault  on  a  female  adversely 
affects  his  continuing  ability  to  perform  his  professional 
functions  in  his  home  county,  but  not  in  some  other 
North  Carolina  county;  permanent  revocation  of  his 
teaching  certificate  is  therefore  not  warranted.  Hewett  v. 
North  Carolina  State  Board  of  Education,  No.  94  EDC  533 
(Office  of  Administrative  Hearings,  March  31,  1995). 

Facts:  While  intoxicated  at  a  restaurant,  William 
Hewett,  a  teacher  and  coach  at  South  Brunswick  (N.C.) 
High  School  touched  the  breasts  of  two  current  SBHS  stu- 
dents. He  was  convicted  of  assault  on  a  female  over  eigh- 
teen years  of  age  and  resigned  his  employment  in  the 
school  system.  The  press  covered  the  investigation  and 
trial  of  this  matter. 

The  North  Carolina  State  Board  of  Education  (SBE) 
gave  notice  of  its  intent  to  revoke  Hewett' s  teaching  cer- 
tificate under  Title  16  of  the  North  Carolina  Administra- 
tive Code,  Section  6C.03 1 2(a)(3)  and  (8).  Subsection  (3) 
allows  revocation  upon  conviction  of  a  crime  and  subsec- 
tion (8)  allows  revocation  for  any  other  illegal,  unethical, 
or  lascivious  conduct.  In  both  cases  there  must  be  a  reason- 
able and  adverse  relationship  between  the  crime  and  the 
continuing  ability  to  perform  any  professional  functions  in 
an  effective  manner.  Hewett  appealed  the  intended  revo- 
cation for  a  hearing  before  an  administrative  law  judge  in 
the  Office  of  Administrative  Hearings.  He  presented  tes- 
timony from  five  experts  in  the  field  of  education  who 
stated  that  he  could  still  function  effectively  as  a  teacher, 
coach,  and  role  model  for  his  students. 

Holding:  The  administrative  law  judge  recom- 
mended that  the  SBE  determine  the  appropriate  disciplin- 
ary action  against  Hewett  based  on  the  evidence,  but  that 
it  cease  its  attempt  to  permanently  revoke  his  teaching 
certificate. 

The  assault  conviction  as  grounds  for  revocation 
under  subsection  (3).  The  judge  held  that  there  was  suffi- 
cient evidence  that  the  assault  conviction  would  have  an 
adverse  effect  on  Hewett's  "continuing  ability  to  perform 
any  professional  functions  in  an  effective  manner"  in 
Brunswick  County.  However,  the  evidence  from  Hewett's 
witnesses  established  that  he  could  "perform  his  profes- 
sional functions  in  an  effective  manner  in  some  commu- 
nity in  North  Carolina  other  than  the  Brunswick  County 
community." 


"Lascivious  conduct"  as  grounds  for  conviction  un- 
der subsection  (8).  The  SBE  did  not  offer  evidence  of 
Hewett's  conduct  in  the  restaurant  on  the  occasion  in  ques- 
tion. It  merely  offered  evidence  of  the  criminal  conviction 
to  prove  that  conduct  and  show  that  it  was  lascivious.  The 
judge  held  that  the  SBE  could  not  rely  solely  on  proof  of 
Hewett's  conviction  to  establish  the  lascivious  conduct 
necessary  for  a  revocation  under  subsection  (8). 

School  officials  violated  federal  and  state  special  educa- 
tion laws  by  failing  to  afford  the  student's  parents  due 
process  rights  and  by  failing  to  provide  the  student  with 
special  education  and  related  services.  Glen  II  v.  Char- 
lotte-Mecklenburg County  Schools,  No.  93  EDC  0549  (Of- 
fice of  Administrative  Hearings.  March  16,  1995). 

Facts:  Glen's  educational  records  showed  that  his 
pediatrician  diagnosed  him  with  Attention  Deficit  Hyper- 
activity Disorder  (ADHD)  and  placed  him  on  medication 
beginning  in  second  grade.  Officials  in  the  Charlotte- 
Mecklenburg  (N.C.)  school  system  administered  Glen's 
medication  to  him.  Although  Glen's  academic  perfor- 
mance in  second  grade  was  satisfactory,  in  succeeding 
years  his  grades  dropped  precipitously  and  his  teachers 
noted  that  he  had  significant  difficulty  following  directions. 
Despite  Glen's  trouble  and  their  knowledge  of  his  disabil- 
ity, school  officials  never  referred  Glen  for  an  educational 
evaluation  and  never  notified  Glen's  parents  that  his 
ADHD  might  entitle  him  to  special  education  and  related 
services  under  federal  and  state  law. 

Glen  failed  the  seventh  grade.  During  his  second  sev- 
enth grade  year  he  continued  to  receive  failing  grades  and 
had  continuous  discipline  problems,  for  which  he  was  fre- 
quently placed  on  in-school  suspension. 

Glen's  father  requested  a  transfer  to  a  new  school 
for  eighth  grade.  At  the  time  of  transfer.  Glen's  parents 
met  with  school  officials  to  develop  a  plan  for  accommo- 
dating Glen;  they  were  told  they  could  have  Glen  tested 
but  were  warned  that  the  school  would  recommend 
against  it.  School  officials  never  informed  the  parents  of 
how  such  an  educational  evaluation  could  benefit  Glen, 
or  what  their  rights  were  in  relation  to  developing  a  plan 
for  Glen's  education. 

At  the  end  of  the  1992-93  school  year.  Glen  was 
evaluated  and  classified  as  a  student  with  a  disability.  For 
the  1993-94  school  term,  school  officials  developed  an 
individualized  education  plan  for  Glen  without  the  partici- 
pation of  Glen's  parents.  Throughout  this  period  Glen  con- 
tinued to  be  subject  to  in-school  suspensions  totaling  more 
than  ten  days  per  school  year. 

Glen's  parents  discovered  that  the  school  system  had 
failed  to  inform  them  of  their  rights  under  state  and  federal 
laws  governing  the  education  of  children  with  disabilities 
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and  that  Glen  was  not  receiving  the  special  education  and 
related  services  to  which  he  was  entitled.  They  filed  a 
petition  for  hearing  before  the  Office  of  Administrative 
Hearings. 

Holding:  The  administrative  law  judge  found  that 
Glen  qualified  as  a  student  with  disabilities  entitled  to  free 
special  education  and  related  services  under  the  Individu- 
als With  Disabilities  Education  Act,  Section  504  of  the 
Rehabilitation  Act  of  1973.  and  North  Carolina's  special 
education  statute.  The  judge  also  found  that  the  Charlotte- 
Mecklenburg  school  system  failed  to  correctly  identify 
Glen  as  a  child  with  special  needs,  failed  to  develop  an 
individual  education  plan  for  him,  violated  state  and  fed- 
eral law  by  suspending  him  from  class,  and  abrogated  its 
affirmative  duty  to  provide  Glen's  parents  with  notice  of 
their  right  to  seek  an  impartial  determination  of  the  appro- 
priateness of  Glen's  educational  placement.  The  judge  or- 
dered the  school  system  to  ( 1 )  reimburse  Glen's  parents  for 
all  costs  and  expenses  incurred  for  the  appropriate  educa- 
tion of  Glen  during  this  contested  action  and  (2)  provide 
Glen  all  compensatory  education  necessary  to  help  him 
catch  up  for  educational  and  emotional  losses  suffered  due 
to  the  system's  failure  to  provide  him  with  an  appropriate 
education. 

Where  the  school  system  has  dealt  appropriately  with 
two  autistic  children  but  the  parents  have  unreasonably 
withheld  consent  for  testing  of  the  children  and  for 
placement  in  the  system's  autism  program,  the  adminis- 
trative law  judge  grants  authority  to  the  system.  Char- 
lotte-Mecklenburg Board  of  Education  v.  Lemuel  and 
Patricia  Gray,  94  EDC  1629  (Office  of  Administrative  Hear- 
ings, January  13,  1995),  Final  Decision. 

Facts:  Tanya  and  Daniel  Gray  were  previously  iden- 
tified as  mildly  to  moderately  autistic  and  had  been  receiv- 
ing special  education  and  related  services  for  several  years 
in  the  Charlotte-Mecklenburg  (N.C.)  school  system.  In 
1993  Lemuel  and  Patricia  Gray,  the  children's  parents, 
refused  to  grant  school  officials  permission  to  conduct  tests 
necessary  for  further  evaluations  of  Tanya  and  Daniel  and 
for  placement  in  a  self-contained  classroom  for  autistic 
children. 

The  Charlotte-Mecklenburg  Board  of  Education  pe- 
titioned the  Office  of  Administrative  Hearings  for  a  rul- 
ing on  several  issues:  (1)  whether  its  identification  of  the 
children  as  having  special  needs  was  correct  under  state 
and  federal  law;  (2)  whether  the  children's  current  indi- 
vidualized education  plans  (IEPs)  were  appropriate  to 
meet  their  educational  needs;  and  (3)  whether  the  school 
system  should  be  allowed  to  proceed  with  evaluations 
for  the  purpose  of  developing  and  implementing  IEPs 
despite  the  Grays'  refusal  to  consent  to  evaluation  and/or 
placement. 


Holding:  The  administrative  law  judge  ruled  in  favor  f 
of  the  school  system  on  all  three  points.  "To  the  extent  I 
necessary  for  regulatory  compliance  purposes,"  the  judge 
ruled,  "this  Final  Decision  is  to  serve  as  consent  to  place- 
ment, which  has  been  unreasonably  withheld  by  the 
[Grays]."  In  addition,  this  decision  served  as  consent  to  the 
triennial  reevaluation  of  the  two  children,  also  unreason- 
ably withheld. 

Board  of  education,  implementing  its  IEP,  is  not  obli- 
gated to  provide  private  residential  schooling  for  aca- 
demically gifted  but  poor  performing  student  Stallings  v. 
Charlotte-Mecklenburg  Board  of  Education,  94  EDC  0326 
(Office  of  Administrative  Hearings,  January  5,  1995),  Final 
Decision. 

Facts:  At  age  ten.  Brent  Stallings  was  placed  in  the 
Charlotte-Mecklenburg  (N.C.)  Board  of  Education's  pro- 
gram for  academically  gifted  children  as  a  result  of  tests 
that  found  his  I.Q.  well  above  average  and  his  motiva- 
tional control  underdeveloped.  Although  there  was  no 
state  requirement  that  academically  gifted  students  have 
an  individualized  education  plan  (IEP),  an  agreement  be- 
tween Brent's  parents  and  the  school  system  provided 
that  he  would  have  an  IEP  as  long  as  he  remained  eli- 
gible for  academically  gifted  services  from  the  school  | 
system. 

In  each  IEP  for  grades  five  through  ten.  Brent  was 
characterized  as  an  underachiever  with  serious  motivation 
and  self-discipline  problems.  By  seventh  grade.  Brent's 
teachers  and  counselors  believed  that  urging  him  to  accept 
greater  responsibility  for  his  own  academic  goals  would 
help  solve  this  problem;  in  addition.  Brent  himself  had 
begun  to  express  frustration  at  what  he  perceived  to  be  his 
lack  of  control  over  his  school  career.  Brent  felt  his  parents 
were  overinvolved  in  his  academic  life  and  expressed  the 
desire  to  be  a  "normal  kid."  Brent's  mother  disagreed  with 
the  idea  that  Brent  should  assume  more  responsibility  for 
his  academic  work  and  remained  steadfastly  involved  in 
shaping  his  academic  program. 

Despite  numerous  efforts  to  encourage  Brent  to  work 
(including  letting  him  choose  his  own  teachers,  the  oppor- 
tunity to  participate  in  special  accelerated  classes,  study 
skills  classes,  one-on-one  daily  counseling,  peer  counsel- 
ing, and  educational  contracts),  he  did  not  do  his  work  and 
his  grades  remained  consistently  below  the  potential  level 
indicated  in  his  intelligence  tests.  Brent  never  expressed 
dissatisfaction  or  boredom  with  the  academic  program,  he 
just  said  he  didn't  want  to,  and  wasn't  going  to,  do  the  / 
work.  y 

Brent's  mother  believed  that  his  continually  low 
grades  resulted  from  the  school  system's  failure  to  offer 
him  an  appropriate  education.  She  participated  in  develop- 
ing and  approved  each  of  his  IEPs.  nonetheless.  When 
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Brent  decided  to  repeat  the  tenth  grade,  he  was  reevaluated 
and  the  results  of  this  evaluation  were  consistent  with  past 
evaluations.  His  school-based  committee  recommended 
that  he  continue  to  be  educated  in  the  regular  public  edu- 
cation setting.  Ms.  Stallings  requested  that  the  school  sys- 
tem pay  for  private  residential  schooling  for  Brent.  When 
Ms.  Stallings'  request  was  denied.  Brent's  parents  filed  a 
petition  to  have  the  matter  heard  by  the  Office  of  Admin- 
istrative Hearings. 

Before  the  hearing  on  this  matter.  Brent's  parents 
placed  him  in  the  Morgan  School,  a  school  not  certified 
by  the  Department  of  Public  Instruction  to  provide  spe- 
cial education.  At  the  end  of  the  school  year,  the 
Stallings  expressed  interest  in  sending  him  to  Rabun 
Gap-Nacoochee  School  in  Georgia,  another  school  not 
certified  by  the  Department  of  Public  Instruction  to  pro- 
vide special  education. 

Holding:  The  administrative  law  judge  found  that 
Brent  was  correctly  identified  as  academically  gifted  and 
specifically  found  that  each  of  his  IEPs  had  been  appropri- 
ate for  his  needs — as  developed  and  implemented.  The 
school  system  educators  were  supportive  and  tried  to  allow 
Brent  as  much  control  as  possible,  the  officer  found;  pos- 
sibly, he  went  on.  Brent  refused  to  work  as  a  way  of  assert- 
ing his  independence  from  his  parents'  undue  pressure. 
Holding  that  the  school  system  had  offered  Brent  a  free 
appropriate  public  education  and  that  the  Stallings  had 
failed  to  produce  evidence  that  either  the  Morgan  or  Rabun 
Gap  school  could  appropriately  educate  Brent,  the  hearing 
officer  refused  to  order  the  school  system  to  pay  for  pri- 
vate residential  placement. 

An  academically  gifted  student  who  does  not  have  a 
recognized  disability  does  not  qualify  for  services  under 
the  federal  Individuals  With  Disabilities  Education  Act. 
The  only  substantive  requirement  of  special  services  for 
such  a  student  is  found  in  North  Carolina  law  in  Article  9 
of  G.S.  Chapter  1 15C.  which  specifically  includes  aca- 
demically gifted  children  in  the  definition  of  children  with 
special  needs  who  are  entitled  to  special  education  and 
related  services. 

Under  North  Carolina's  special  education  law,  when  a 
parent  of  a  preschool  age  child  with  disabilities  requests 
service  from  the  public  school  system,  the  system  has  the 
same  obligation  to  provide  free  appropriate  individual- 
ized education  to  that  child  as  it  does  to  a  school-age 
child  with  disabilities.  Sherman  v.  Pitt  County  Board  of 
Education.  No.  93  EDC  1617  (Office  of  Administrative 
Hearings,  November  29.  1994). 

Facts:  At  age  two  Robert  Sherman  was  diagnosed  as 
mildly  to  moderately  autistic  and  mildly  to  moderately 
retarded.  His  parents  investigated  many  therapies  to  assist 
Robert  in  developing  language  skills  and  settled  on  the 


Lovaas  method,  which  emphasizes  short-term  intensive 
one-on-one  daily  instruction  and  ideally  results  in  placing 
the  child  in  a  regular  classroom.  The  Shermans  adminis- 
tered the  therapy  to  Robert  in  their  home  40  hours  weekly, 
under  the  supervision  of  a  Lovaas  method  expert  and  with 
the  assistance  of  five  staff  people. 

Robert's  language  skills  improved  with  the  Lovaas 
therapy,  and  when  he  reached  age  three  his  mother  re- 
quested special  education  services  from  the  Pitt  County 
(N.C.)  school  system  in  the  form  of  financial  assistance  to 
continue  the  therapy.  Before  the  system  conducted  its  own 
educational  evaluation  of  Robert — and  without  complete 
records  of  the  evaluations  the  Shermans  had  done — school 
officials  informed  the  Shermans  that  the  school  system 
could  not  provide  in-home  services  for  Robert  because  its 
autistic  preschool  classroom  was  the  appropriate  place  for 
him  and  that  he  would  receive  a  maximum  of  one  hour  per 
week  of  speech  therapy  in  this  class. 

School  officials  made  the  same  placement  recom- 
mendation after  receiving  additional  evaluation  informa- 
tion from  the  Shermans.  The  Shermans  refused  to  agree  to 
any  plan  that  did  not  include  intensive  in-home  Lovaas 
therapy.  School  officials  responded  that,  by  law,  they  were 
not  required  to  offer  Robert  an  individualized  program  of 
special  education  and  related  services  until  his  attendance 
at  school  was  mandatory  (age  six)  and  that  until  such  time, 
his  parents  could  either  choose  to  place  him  in  the  program 
offered  or  provide  for  his  education  at  their  own  expense. 

The  Shermans  filed  a  petition  for  hearing  in  the  Of- 
fice of  Administrative  Hearings. 

Holding:  The  administrative  law  judge  ruled  that 
the  school  system  had  failed  to  comply  with  the  proce- 
dural requirements  imposed  by  state  and  federal  law  for 
determining  the  appropriate  educational  placement  for  a 
child  with  disabilities.  The  school  system  was  required 
by  law  to  provide  Robert  with  an  individualized  educa- 
tion plan  (IEP),  not  just — as  the  school  argued — allow 
him  a  space  in  a  pre-existing  program.  Neither  the 
Shermans  nor  the  school  system,  the  judge  noted,  wanted 
to  develop  an  IEP  for  Robert:  the  Shermans  wanted  their 
current  program  financed  by  the  school  system,  and  the 
school  system  believed  it  had  satisfied  its  obligation  by 
offering  Robert  a  place  in  its  autistic  classroom.  Al- 
though both  parties  are  thus  at  fault,  the  law  places  the 
burden  for  failing  to  develop  an  IEP  on  the  school  sys- 
tem. Because,  in  the  absence  of  an  IEP,  the  Shermans 
provided  appropriate  private  education  for  Robert,  the 
judge  ordered  the  school  system  to  reimburse  the 
Shermans  for  the  costs  they  incurred  for  such  education 
from  the  beginning  of  the  1993  school  year  until  Robert 
is  eligible  to  enroll  in  public  kindergarten  or  until  the 
school  system  complies  with  the  procedural  requirements 
imposed  by  law. 
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University  employee  failed  to  show  that  racial  discrimi- 
nation was  the  reason  she  received  only  mediocre  perfor- 
mance reviews  and  was  denied  a  position  upgrade. 

McKoy  v.  The  University  of  North  Carolina  at  Chapel  Hill, 
No.  92  OSP  0380  (Office  of  Administrative  Hearings,  Octo- 
ber 24,  1994). 

Facts:  Paulette  McKoy,  a  black  female,  was  an 
"accounting  technician  I"  at  The  University  of  North 
Carolina  at  Chapel  Hill.  In  three  performance  evaluations 
between  1987  and  1990,  she  received  a  "satisfactory"  or 
"meets  expectations"  rating.  Employees  who  received 
"exceeds  expectations,"  as  did  all  other  employees  in  her 
department,  received  merit  raises.  McKoy  again  received 
the  "meets  expectations"  rating  in  her  1990  evaluation 
and  appealed  the  rating  through  the  university's  adminis- 
trative review  process.  A  unanimous  panel  found  that 
McKoy's  duties  had  been  increased  and  that  the  number 
of  deficiencies  in  her  work  performance  was  low;  the 
panel  recommended  that  her  performance  review  be  re- 
evaluated. At  approximately  the  same  time,  McKoy's 
job  position  was,  at  her  request,  undergoing  classification 
review.  After  the  review,  McKoy's  position  was  not  up- 
graded and  her  supervisor's  reevaluation  still  rated  her 
job  performance  at  "meets  expectations."  McKoy  peti- 
tioned for  a  hearing  in  the  Office  of  Administrative 
Hearings,  claiming  that  the  denial  of  a  position  upgrade 
and  the  refusal  to  give  her  an  "exceeds  expectations" 
performance  rating  were  due  to  racial  discrimination. 

Holding:  While  noting  that  McKoy's  supervisor  did 
indeed  treat  her  differently  and  less  favorably  than  her 
colleagues,  the  administrative  law  judge  found  that  McKoy 
failed  to  prove  that  this  difference  in  treatment  was  more 
likely  than  not  due  to  racial  discrimination. 

McKoy  established  a  prima  facie  case  of  racial 
discrimination:  She  is  a  member  of  a  protected  class  who 
was  entitled  to  an  "exceeds  expectations"  rating,  and  this 
rating  was  denied  under  circumstances  creating  an 
inference  of  unlawful  discrimination.  However,  McKoy 
was  required,  after  the  university  articulated  legitimate 
nondiscriminatory  reasons  for  its  actions,  to  show  that 
the  proffered  nondiscriminatory  reasons  were  most  likely 
pretexts  for  racial  discrimination.  McKoy  failed  to 
produce  any  direct  evidence  of  racial  discrimination. 
Although  she  showed  that  she  was  a  diligent  and 
hardworking  employee  who  handled  more  duties  than 
her  job  description  required  and  was  nonetheless  treated 
unfairly,  she  failed  to  show  why  this  was  so;  such  unfair 
treatment  may  have  been  due  to  factors  other  than  racial 
bias,  such  as  personal  animosity  or  professional  jealousy. 

Attorney  may  communicate  in  writing  with  members  of 
an  elected  body,  which  is  represented  by  a  lawyer  in  a 


matter,  if  the  communication  is  for  the  purpose  of   ^ 
requesting  that  the  matter  be  placed  on  the  body's  pub-    I 
lie  meeting  agenda  and  if  a  copy  of  the  communication  is 
given  to  the  attorney  for  the  elected  body.  Proposed  Rules 
of  Professional  Conduct,  Rule  202  (revised,  April  13.  1995). 

Inquiry:  Where  an  attorney  represents  a  party  in  an 
action  in  superior  court  involving  a  public  body,  may  the 
attorney  petition  the  elected  members  of  the  public  body 
for  the  purpose  of  having  the  matter  placed  on  the  agenda 
for  the  next  meeting  of  the  body,  over  the  objection  of  the 
attorney  for  the  body? 

Opinion:  Yes.  Rule  7.4(A)  of  the  Rules  of  Profes- 
sional Conduct  prohibits  lawyers  (with  exceptions  not  rel- 
evant here)  from  communicating  about  the  subject  of 
representation  with  a  party  the  lawyer  knows  to  be  repre- 
sented by  another  lawyer.  However,  the  First  Amendment 
of  the  United  States  Constitution  prohibits  the  enactment 
of  laws  that  abridge  the  right  of  the  people  to  petition  the 
government  for  redress  of  a  grievance.  A  citizen's  attorney 
may  not,  therefore,  be  prevented  by  the  lawyer  for  the 
elected  officials  from  seeking  a  discussion  of  the  grievance 
at  a  public  meeting  of  the  officials.  The  decision  whether 
the  grievance  will  be  so  discussed  remains,  of  course,  with 
the  elected  officials. 


Driver  was  negligent  in  going  through  a  red  light,  but 
the  school  bus  driver  had  "last  clear  chance"  to  avoid 
colliding  with  her;  she  is  therefore  entitled  to  an 
award  in  her  favor.  Jones  v.  Alamance  Board  of  Educa- 
tion, N.C.  Industrial  Commission,  I.C.  No.  TA-12617 
(February  16,  1995). 

Facts:  Dolly  Jones  negligently  drove  into  an  intersec- 
tion after  the  traffic  signal  turned  red.  In  the  intersection, 
her  car  was  struck  by  a  school  bus  driven  by  an  employee 
of  the  Alamance  County  (N.C.)  Board  of  Education.  The 
bus  driver  entered  the  intersection  on  a  green  light,  but  he 
failed  to  look  to  his  left  before  entering  the  intersection. 
Jones  brought  an  action  under  the  state  Tort  Claims  Act. 
After  a  hearing  in  the  Industrial  Commission,  the  deputy 
commissioner  denied  relief  to  Jones.  Jones  sought  review 
from  the  full  commission. 

Holding:  The  Industrial  Commission  found  that  the 
deputy  commissioner  had  failed  to  apply  the  doctrine  of 
"last  clear  chance."  This  doctrine  permits  an  injured  per- 
son to  recover  damages,  even  if  she  was  negligent,  when 
the  other  party  had  the  last  clear  chance  to  avoid  the  acci- 
dent but  failed  to  do  so.  Applied  here,  the  doctrine  means 
that  Jones  is  entitled  to  recover  damages  because  had  the 
bus  driver  looked  to  his  left  before  entering  the  intersec- 
tion he  would  have  seen  her  coming  and  avoided  the  ac- 
cident. The  commission  remanded  the  case  for  a  hearing 
on  Jones'  damages. 
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Public  university  could  reduce  the 
term  of  a  department  chairman 
for  controversial  off-campus 
speech  that  was  reasonably  per- 
ceived to  have  a  potentially  disrup- 
tive effect  on  university  opera- 
tions. Jeffries  v.  Harleston,  52  F.3d  9 
(2dCir.  1995). 

Facts:  Leonard  Jeffries  was 
the  chairman  of  the  Black  Studies 
department  at  City  College  of  the  City  University  of  New 
York  (CUNY).  While  delivering  a  speech  in  Albany  on  the 
history  of  black  oppression,  he  made  several  derogatory 
statements  about  Jews.  Following  that  speech,  a  majority 
of  the  CUNY  Board  of  Trustees  voted  to  limit  Jeffries' 
term  as  chairman  to  one  year,  effectively  terminating  his 
tenure  in  the  position. 

Jeffries  filed  suit  against  the  trustees  charging  that  the 
termination  violated  his  First  Amendment  free  speech 
rights.  He  sought  reinstatement  and  punitive  damages.  A 
jury  found  that  Jeffries'  termination  was  in  violation  of  his 
free  speech  rights,  and  CUNY  was  ordered  to  reinstate  him 
as  chairman  of  the  Black  Studies  department. 

The  CUNY  trustees  appealed  the  ruling,  and  the 
)  Court  of  Appeals  for  the  Second  Circuit  affirmed  the  order 
to  reinstate  Jeffries.  The  CUNY  trustees  then  petitioned  the 
United  States  Supreme  Court  for  certiorari  (that  is,  review). 
The  Supreme  Court  granted  certiorari  and  sent  the  case 
back  to  the  court  of  appeals  with  instructions  to  review  its 
opinion  in  light  of  a  free  speech  case  the  Supreme  Court 
had  handed  down  in  the  interim. 

Holding:  The  court  of  appeals  reversed  its  earlier 
holding  and  found  that  the  CUNY  trustees'  action  did  not 
violate  Jeffries'  free  speech  rights. 

The  Supreme  Court  opinion  that  intervened  between 
the  court  of  appeals'  first  ruling  in  Jeffries  and  its  present 
review  also  involved  a  public  employee  against  whom 
adverse  employment  action  had  been  taken  because  of  dis- 
ruptive speech.  In  Waters  v.  Churchill.  1  14  S.  Ct.  1878 
( 1994),  the  Supreme  Court  held  that  a  hospital  could  fire 
a  nurse  for  speech  critical  of  the  hospital's  obstetrics  divi- 
sion because  her  speech  threatened  to  interfere  with  hos- 
pital operations. 

Prior  to  that  case,  the  law  appeared  to  be  that  a  pub- 
lic employee  could  not  be  fired  for  speech  on  a  matter  of 
public  concern  unless  the  employer  could  show  actual, 
not  just  threatened,  disruption  of  workplace  functioning. 
Applying  the  new  Waters  test  to  Jeffries,  the  court 
9   found  that  it  was  reasonable  for  CUNY  to  believe  that 


Jeffries'  Albany  speech  would  disrupt  CUNY  operations; 
the  potential  interference  with  CUNY  operations  out- 
weighed the  First  Amendment  value  of  the  Albany  speech; 
and  CUNY's  termination  of  Jeffries  was  motivated  by  fear 
of  disruption  rather  than  the  desire  to  regulate  or  silence 
Jeffries'  unpopular  speech. 

State  school  choice  program  may  constitutionally  reim- 
burse eligible  students  for  private  nonsectarian  school 
tuition  without  making  similar  provision  for  sectarian 
school  tuition.  Miller  v.  Benson.  878  F.  Supp.  1209  (E.D. 
Wis.  1995). 

Facts:  The  City  of  Milwaukee  (Wisconsin)  imple- 
mented a  school  choice  program  that  provides  tuition  re- 
imbursements to  private  nonsectarian  schools  for  certain 
students  belonging  to  low-income  families.  Five  low- 
income  families  with  school-age  children  challenged  the 
constitutionality  of  the  tuition  reimbursement  program  in 
federal  court  because  it  excludes  private  religious 
schools  from  participation.  This  exclusion,  the  families 
claimed,  denied  them  equal  access  to  a  government  ben- 
efit based  on  their  religious  beliefs  in  violation  of  the 
Free  Exercise  Clause  of  the  First  Amendment  and  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
The  school  system  argued  that  the  choice  program  did 
not  violate  the  Free  Exercise  Clause;  in  the  alternative,  it 
argued  that  even  if  the  program  did  conflict  with  the  Free 
Exercise  Clause,  it  was  still  constitutional  because  ex- 
cluding religious  schools  from  participation  was  justified 
by  the  state's  compelling  interest  in  avoiding  an  Estab- 
lishment Clause  violation. 

Holding:  The  federal  district  court  held  that  the 
choice  program  does  not  violate  the  Free  Exercise  Clause 
of  the  United  States  Constitution. 

Although  the  First  Amendment  provides  that  Con- 
gress shall  make  no  law  prohibiting  the  free  exercise  of 
religion,  it  also  requires  that  Congress  make  no  law  re- 
specting the  establishment  of  religion.  These  two  dictates 
are  not  necessarily  reconcilable  in  a  given  situation,  and 
the  case  law  developed  to  guide  states  in  this  area  is  less 
than  clear.  Nonetheless,  the  court  determined  that  the 
payment  of  tuition  directly  to  religious  schools — as  the 
families  requested — would  create  an  imprimatur  of  state 
endorsement  of  religion  and  would  have  the  primary  ef- 
fect of  advancing  religion,  in  violation  of  the  Establish- 
ment Clause.  Because  the  choice  program,  as  it  is 
currently  configured,  could  not  constitutionally  include 
private  religious  schools,  it  cannot  be  deemed  unconsti- 
tutional for  failing  to  do  so.  ■ 
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